Fair & Equitable Treatment
BIICL, Investment Treaty Forum, 9 September 2005

C. Schreuer

A.

Claims based on the standard of fair and equitable treatment (FET) have become almost ubiquitous in international investment arbitration. There is hardly a case these days in which this standard is not put forward. 
But this is a fairly recent phenomenon. As far as I can see, cases dealing with the FET treaty standard go back only about five years. The standard has existed as a sleeping beauty for about fifty years tucked away in a number of documents but was rarely, if ever, kissed awake. Nowadays the FET standard is contained in numerous investment treaties including most BITs, the NAFTA and the ECT. It was the dramatic increase of treaty based arbitration that brought this dormant principle into action.
One of the reasons for the initial hesitation to invoke the FET standard may have been an uncertainty about its meaning. Fair and equitable sounds suspiciously like ex aequo et bono. But it is undisputed that FET is a legal principle that is open to interpretation and application by a tribunal. A provision containing the FET standard is not an authorization to go outside the law and to apply equitable principles. 
The Tribunal in Adf Group pointed out that the requirement to accord fair and equitable treatment does not allow a tribunal to adopt its own idiosyncratic standard but “must be disciplined by being based upon State practice and judicial or arbitral case law or other sources of customary or general international law”.

Like other broad principles of law, the FET standard is open to specification through judicial practice. As Prosper Weil wrote in the year 2000: "The standard of 'fair and equitable treatment' is certainly no less operative than was the standard of 'due process of law,' and it will be for future practice, jurisprudence and commentary to impart specific content to it."

A fair amount of practice has, in fact, accumulated over the last few years. (close to 25 cases). But attempts at general definitions of what FET exactly means have remained elusive. 
The MTD v Chile
 Tribunal tried to tackle the problem with the help of Art. 31 of the VCLT. It said: 
In their ordinary meaning, the terms 'fair' and 'equitable' used in Article 3(1) of the Bit mean 'just', 'even-handed', 'unbiased', 'legitimate'.

But does that really take us much further?
Tribunals have also adopted definitions or descriptions that included the term improper and discreditable (Mondev, Loewen) and the criteria of arbitrariness, idiosyncrasy, injustice, lack of good faith, lack of due process and proportionality (Waste Management, Mtd).

An attempt to reach a general definition may not be the best way to give meaning to this term. Definitions of broad legal concepts, such as FET, are often influenced by specific cases or subjective perceptions. Also they tend to stifle development which would be particularly unfortunate with a concept that is still in its infancy.
A more promising method may be to identify typical fact situations to which the FET principle has been applied by arbitral practice. I expect that today's speakers will address and analyse the case law in these terms and will discuss some of the typical situations to which the principle applies. But practice is still at an early stage of development. I am sure that further categories will emerge in the future.
B.
Let me briefly comment on two specific issues. The first concerns the relationship of the FET standard to customary IL (also called the international minimum standard). A frequently debated question is whether FET is an autonomous standard or simply a restatement of the customary IL in this field. 

In the context of Article 1105(1) of the NAFTA, the NAFTA Free Trade Commission gave a categorical answer to this question in its interpretation of 31 July 2001. It found that Art 1105(1) prescribes the customary international minimum standard and that the concept of FET does not require treatment beyond that which is required by customary IL.  (Similar definitions are contained in some recent FTAs of the US).
There can be little doubt that this definition is binding in the NAFTA context. The Methanex Award
 of last month pointed out that its binding force is not only a matter of NAFTA law but also follows from the general law of treaties.
 The FTC interpretation is now unquestioningly accepted by NAFTA tribunals despite some early holdings to the contrary. (Myers, Pope & Talbot).

Apart from its binding force, I believe that the FTC interpretation was correct also as a matter of textual interpretation for two reasons. One is the reference in the heading of 1105(1) to the “Minimum Standard of Treatment”. I read this as an evident reference to customary international law. The second is the inclusion in the text of 1105(1) of the fair and equitable treatment standard in the reference to international law: “international law, including fair and equitable treatment”. Both features suggest that under this provision, fair and equitable treatment is part of international law, specifically of its rules on the minimum standard of treatment.
But it does not follow that the result reached in the Nafta context should necessarily be transposed to other treaties, notably to Bits, that lack these features. They are not subject to a binding interpretation. The provisions on FET  in these treaties typically lack any reference to the "minimum standard of treatment". And they do not usually suggest that the FET standard is part of customary international law by referring to “international law, including fair and equitable treatment”. 
On the contrary, some treaties, such as Article 10(1) of the Energy Charter Treaty, refer to fair and equitable treatment and to the observance of general IL side by side as two independent principles suggesting that they are independent of each other. The Tribunal in CME v The Czech Republic
, interpreting the Netherlands-Czech BIT, said in this respect:

The broad concept of fair and equitable treatment imposes obligations beyond customary international requirements of good faith treatment. The Treaty makes this plain by separating the requirement of “fair and equitable treatment” in article 3(1) from the obligation to adhere to “obligations under international law” in article 3(5).

Also, as a matter of textual interpretation, it is inherently implausible that a treaty would use an expression such as “fair and equitable treatment” to denote a well-known concept such as the “minimum standard of treatment in customary international law”. If the drafters meant the international minimum standard one wonders why they did not say so. 
Non-NAFTA tribunals have not embraced the idea of an identity of the FET standard with customary IL but have interpreted it as a matter of treaty law. The CMS award of May of this year declined to rule on a suggestion by Argentina that would have extended the substance of the FTC interpretation to the BIT between Argentina and the US.
Overall, any violation of the standards prescribed by customary international law is most probably a violation of FET. But not every violation of the FET standard is necessarily a violation of the international minimum standard under customary international law. 

But in a different way, fair and equitable treatment is an international minimum standard. Unlike the relative standards of national treatment and most favoured nation status, fair and equitable treatment is an absolute minimum standard. It is independent of the treatment given to the host State's nationals or to nationals of a third State. 

C.
The second point I wanted to mention is the effect of the FET standard on contract obligations. I believe that it will emerge from the presentations that we shall hear today that one of the most important applications of FET is the protection of the investor's legitimate expectations. ?Does it follow that non-performance of a contract between the investor and the host State (or one of its entities) is contrary to the investor's legitimate expectations and hence a violation of the fair and equitable treatment standard? Put differently, ?is it possible to utilize the standard of fair and equitable treatment as a kind of substitute "umbrella clause" which elevates contractual breaches to treaty breaches?
The authority on this point is not uniform. The Tribunal in Sgs v. Philippines
 left open the possibility that a violation of obligations under a contract may give rise to a claim for violation of the fair and equitable treatment standard.
 The CSOB Award
 of last December contains passing remarks to the effect that the refusal of a State to pay money due under a contract would violate the principle of fair and equitable treatment under a BIT.

On the other hand, the Tribunal in Waste Management held that the non-payment of debts by a municipality could not be equated with a violation of 1105(1) NAFTA.
 
The clearest rejection of the idea that the FET standard might be used for contract claims came from the Tribunal in Impregilo v Pakistan
 in April of this year. It found that a violation of the FET standard under the Italy-Pakistan BIT required activity beyond that of an ordinary contracting party or exercise of puissance publique.

Overall, it seems more likely that the restrictive view expressed in Waste Management and Impregilo will prevail. The recent Partial Award in Eureko
 pointed out that the umbrella clause cannot be equated with FET
 and, presumably, the reverse is also true, i.e. FET is not an umbrella clause.
�Adf Group, Inc. v. United States of America, Award, 9 January 2003, 6 Icsid Reports 470, para. 184. See also Mondev International Ltd. v. United States of America, Award, 11 October 2002, 6 Icsid Reports 192, para. 119. 


� P. Weil, The State, the Foreign Investor, and International Law: The No Longer Stormy Relationship of a Ménage à Trois, 15 Icsid Rev.–F.I.L.J. 401, 2000, at 415.


� Mtd v. Republic of Chile, Award, 25 May 2004, paras. 110–112.


� At para. 113. 


� Methanex Corp. v. United States of America, Final Award, 3 August 2005. 


� Part IV, Chapter C, paras. 20-22.


� Cme v. The Czech Republic,  Partial Award, 13 September 2001.


� Sgs v. Philippines, Decision on Jurisdiction, 29 January 2004, 42 I.L.M. 1285.


� At para. 162. 


� CSOB v. Slovak Republic, Award, 29 December 2004. 


� At paras 153, 161. 


� Waste Management, Inc. v. United Mexican States, Award, 30 April 2004, para. 115. 


� Impregilo v Pakistan, Decision on Jurisdiction, 22 April 2005. 


� At paras. 266, 270.


� Eureko v. Poland, Partial Award, 19 August 2005.


� At para. 249. 





PAGE  
4

