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A.
1. International investment arbitration typically dispenses with the requirement to exhaust local remedies. It is possible for host States to insist on the exhaustion of local remedies but this is rarely done. 

2. Nevertheless, the requirement to resort to domestic remedies – not necessarily to exhaust them – is a recurrent feature in contemporary investment arbitration.
B.

3. Some bilateral investment treaties (BITs) require that local remedies be utilized for a certain period of time before international arbitration may be initiated. So far, claimants have been able to avoid this requirement by relying on most favoured nation clauses in these BITs.

C.

4. Domestic forum selection clauses in contracts have been invoked by host States to challenge the jurisdiction of international tribunals. Tribunals established under BITs have defended their competence by distinguishing between claims based on the contract and claims based on the treaty. 
5. The distinction between contract claims and treaty claims has not always been easy: a particular course of action may well constitute a breach of contract and a violation of international law; some BITs extend the jurisdiction of international tribunals beyond breaches of the treaty to investment disputes in general; umbrella clauses guarantee the observance of contractual commitments made by host States vis-à-vis foreign investors.
6. Some tribunals have held that they have jurisdiction but have still referred the claimants to the domestic courts. In Vivendi the Award was partially annulled for that reason. In SGS v. Philippines the Tribunal merely stayed the proceedings until the domestic courts have determined the quantum of the claim.
7. The jurisdiction of domestic courts and arbitral tribunals is not necessarily mutually exclusive. Where several provisions on dispute settlement coexist the claimant may have a right to select among the alternative forums.
8. If the international tribunal has jurisdiction over treaty claims and contract claims the more economical approach is to have the entire dispute decided by the tribunal.
D.

9. In several recent decisions Tribunals have indicated that a violation of treaty standards occurs only once some redress has been sought and denied through proceedings in domestic courts. Under this theory the need to resort to local remedies is incorporated into the substantive standard and is not a procedural requirement that determines admissibility. 
10. The requirement to try local remedies before going to international arbitration may well develop into something that resembles the old exhaustion of local remedies rule. 
