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THE WTO, GATS AND INSURANCE—A WORK IN PROGRESS
There is no doubt that the World Trade Organization (WTO) and the General Agreement on Trade in Services (GATS) have significantly contributed to liberalizing many insurance markets around the world, from very large to very small.  For some countries, the progress has been slight and for others it has been spectacular. 
Recently, however, progress in Geneva on insurance market liberalization has been slowed, often to a standstill, resulting primarily from linkages to unrelated issues, such as agriculture and temporary admittance of foreign workers.  Therefore, most of the progress in the last several years has been through bilateral or regional negotiations and industry to industry and regulator to regulator dialogue.  Examples of these positive developments include the U.S. free trade agreements with Chile, Singapore, Morocco, and Central America, the new Iraq insurance law, regulator/industry dialogues with China, and the increasing technical assistance activity of the International Association of Insurance Supervisors (IAIS) and the National Association of Insurance Commissioners (NAIC). 
In the meantime, there have been intensive accession negotiations with Russia and Saudi Arabia, for example.  But, the insurance issues have been some of the most difficult to resolve in these negotiations and are still not concluded.  And among current WTO members, the number and quality of offers so far relating to insurance in the current round is disappointing at best. 

Now, however, with the possibility that the agriculture roadblock may be cleared away and increasing attention to services is being paid by the E.U., U.S. and other WTO players, hope is growing that the WTO and GATS can again deliver big rewards. And those rewards would accrue not just to insurers, but to the people of the countries that open their markets to foreign insurers and thereby improve their welfare and create the conditions for the growth of a domestic insurance market.

The global insurance industry has disseminated and is regularly using the Financial Leaders Working Group’s “Insurance Model Schedule and Best Practices”, a document that sets forth the necessary components of an effective insurance offer. Among other issues, it contains provisions on mode of establishment, monopolies and transparency.  The Model Schedule should serve as a model for countries to develop offers and a yardstick by which to measure offers, both as to what they contain and what they do not contain.  

Our efforts, however, will be measured by results, not by models or good intentions.  Assuming that the way may soon be cleared for some serious discussions on insurance, we can only achieve significant results if we apply the lessons we have learned since the last productive round of services negotiations in Geneva.  Here are some of them. 

Lesson One: The Unique Societal Benefits Of Insurance Must Be Emphasized And Understood.     

The reality is that insurance plays a uniquely positive role in society, vastly different from the banking and securities industries.  When this is forgotten or ignored, either by insurers or by the host country, and insurance is seen as just another “capital flow”, a huge opportunity is missed.  
I presented a paper in Geneva in February on the societal benefits of insurance.  The observations in that paper are worth repeating. In summary, insurance is necessary for supporting many other industries and improving the quality of life because insurers reduce uncertainties by assuming some of the risk of loss; insurers bring risk based pricing and safety advocacy to a society when it most needs it; and the capital collected by insurers and held until claims are paid can finance infrastructure, such as roads, bridges and airports, that supports the development of other industries.   
Insurers help societies reduce risk, as measured by the prevention of death, injury and economic loss, through their practices in underwriting and rating, public policy advocacy, risk management advice to their policyholders and collective risk management education.  Here are examples of the results of these insurer activities in the U.S.:  
--Motor vehicle accident deaths would have been 74,000 instead of 42,000 in 2003, and the average loss cost per insured car would have been 40% greater, without the highway safety efforts led by insurers. 
--The fire death rate has been cut 50% since the 1970s. Insurers have been strong advocates of fire safety measures, including the installation of smoke detectors and sprinklers and better building codes. 
--A century ago, with far fewer workers, there were 30,000 annual workplace fatalities and today there are 5,000.  Insurers, through their pricing of risk and advice to business owners, have played a key role in improving workplace safety.  

Insurance is not like any other product and it should not be treated as such.  When that is understood and applied, a very convincing case can be made on why a country should liberalize its insurance market, for its own benefit, never mind the interests of the foreign companies.  It stands to reason that the societal benefits of insurance can only accrue to a country if insurers are allowed to enter, operate and earn a profit. 
Lesson Two: The Domestic Insurance Industry Should Be Encouraged To Cooperate.   
A politically active local insurance industry can be very effective in obstructing progress on market liberalization. They can stop it all together, or they can force their governments into demanding conditions and exceptions to commitments that, in effect, nullify any concessions that are being made. Examples of this are caps on foreign market share, equity caps, excessive capitalization requirements and exceptions for certain significant lines of insurance such as compulsory lines, including auto insurance.  
The case must be made that the results of globalization will be beneficial for both the foreign and domestic industry.  We make the analogy to fast food restaurants.  If one opens by itself, it has a monopoly but a very limited customer base.  If, on the other hand, several fast food restaurants are located in close proximity, they can collectively attract so many customers that each restaurant, or in this case, each insurance company, does better than it would have on its own.  That is because increased demand has been generated.  
Foreign insurers can bring their operational experience, consumer responsive products and sales expertise to a new market.   By doing so, they can help increase demand for all insurance products and create the public confidence that is essential to the insurance mechanism. As the saying goes, “A rising tide lifts all boats.”    

Lesson Three: Technical Assistance Is Essential. 
GATS Article XXV recognizes the importance of technical cooperation and expects that it will be provided to developing countries.   There is an understandable reluctance to throw open the doors to foreign insurers because of a fear of a regulatory failure or the reality that the regulators don’t have all the answers.  Fortunately, there are many sources of technical assistance and an increasing body of international insurance regulatory standards through the activities of IAIS.   Technical assistance is available from international organizations, governments, industry and regulators.  But, it is not coordinated and I doubt there is any one place where a country can learn about all of the technical assistance resources that could be made available to it.  In total, adequate technical assistance resources likely exist, but they should be better coordinated.  
Lesson Four: Insurers Can Lose Through Regulation Everything Apparently Gained At The Negotiating Table.
GATS Article VI recognizes the importance of domestic regulation to services and Article III recognizes the importance of a transparent regulatory process.  These are important concepts for all services but are especially critical for insurance. 

Insurance contracts and practices are very heavily regulated.  And through that regulation, it is not hard to pursue protectionist objectives that trading partners legitimately thought had been conceded at the negotiating table.  Examples of this protectionism masquerading as regulation include: setting capital requirements so high that they keep out foreign companies that which to control their capital from the home office, restrictions on branching, or refusing to liberalize the “compulsory lines” such as motor insurance or workers compensation that combined can be more than one half of the non-life insurance market.  
There is less and less justification for these regulatory measures with protectionist effect.  This is because there is now a large body of accepted international regulatory standards and process. Regulatory standards and guidance are increasingly available through the IAIS including core principles, disclosure standards and solvency rules.  This will make unique domestic regulation less necessary.  

The regulatory process is also critical to true market opening.  We have pushed for a transparent regulatory system through the Model Schedule and it is a standard part of the bilateral agreements the U.S. negotiates.  The IAIS has also come more strongly to recognize transparency in the recent revisions to its Core Principles.  And the U.S. recently tabled a transparency regime in Geneva.  

Transparency benefits regulators because regulating insurance can be a technically challenging exercise.  Transparency also provides the opportunity for the best, most focused kind of technical assistance.  With transparent notice and comment rulemaking, a regulator can put forward the description of a problem and a proposed solution. Through their comments, interested parties can focus their expertise on the issue deemed to be important by the regulator.  Could there be any better technical assistance?  

Obviously, transparency also benefits insurers.  They will be given notice of issues recognized by the regulator, and can respond and plan their business strategies more effectively.  With the opportunity to comment, insurers can help the regulator solve a problem but in the most business-friendly way.  So both the regulator and the regulated industry benefit significantly from transparency in regulation. An open regulatory process also helps assure equal treatment.   

Lesson Five: The Prudential “Carve Out” Needs to Be Used Prudently.
Paragraph 2 of the Financial Services Annex to the GATS includes important language that protects “prudential” regulation under the Domestic Regulation section.  As we have already seen from the minimum capital example, however, seemingly justifiable regulations can be highly protectionist in effect.  That suggests that we need a more firm understanding of the limits of what is “prudential” versus protectionist.  As the body of international insurance regulatory standards grows, it should be adopted by the parties as defining the content and limits of the prudential carve out. In this connection, it should also be pointed out that with the prudential carve-out applicable to financial services, there should be no need for additional safeguards. 

Lesson Six:  GATS and WTO Commitments Add Value Beyond Unilateral Liberalization.  
In meetings earlier this year with WTO delegations, we heard some express the view that while they might liberalize on their own, they do not want to bind the reforms through the GATS and WTO.  While any liberalization is certainly appreciated, the GATS and WTO system add significant protections for insurers.  Those protections are particularly important for insurers because insurance by its nature is a long-term commitment, requiring consistent rules and predictability in regulation.  For these reasons, binding commitments through the GATS and WTO are often critical to attracting foreign insurance capital and encouraging the growth and health of the insurance system.     
Conclusion

The stage may finally be set for significant progress in Geneva on insurance services liberalization.  But the potential benefits of this opportunity for both insurers and host countries will only be realized if we apply the lessons we have learned since the last productive round of negotiations on financial services through the GATS and WTO.   

