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	Keynotes:
· In the area of European Law and Private International Law the British Institute conducts a major research project on the legalisation of documents in the EU. This project is funded by the European Commission and the final report is due in March 2007.
· The study is a part of the British Institute’s European and Comparative Law Programme. The Director of the Programme is Professor Cees van Dam. Jacob van de Velden who coordinates the study is European Law research fellow at the Institute. 
· The study is connected with the Community’s goal of establishing a proper functioning area of freedom, security and justice by means of furthering judicial co-operation in civil matters and the firm establishment principle of mutual recognition as its cornerstone.
· The study is to identify and analyze the difficulties faced by citizens and economic operators because of the obligation to legalise documents within the Member States of the European Union, and the possible options for abolishing or simplifying this obligation.
· The study will comprise a comprehensive (comparative) analysis of the 25 EU Member States’ legal systems as regards the subject matter of legalisation and the cross-border use of public documents in the light of Community law. The Member States national reports are prepared by a group of 25 national rapporteurs. The study itself is carried under supervision of an Advisory Board.  
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1. Introduction

A. History

December 2005 the British Institute of International and Comparative Law was awarded a contract by the European Commission in the 2005 EU Framework Programme for Judicial Cooperation in Civil Matters.  The contract pertains to a study to be carried out by the Institute on the difficulties faced by citizens and economic operators because of the obligation to legalise documents within the Member States of the European Union, and the possible options for abolishing or simplifying this obligation.  The study will identify the sources of requirements for legalisation or related requirements, describing their implementation and evaluating their effect in the 25 EU Member States. Secondly, the study will identify legal and practical difficulties resulting from the process of implementation of legalisation or related requirements.  Finally, the project will address the difficulties identified and propose effective solutions.  The study commenced in March 2006 with a meeting of the project’s Advisory Board members (7 March 2006). Subsequently the study’s Questionnaire was prepared and sent off to the project’s National Rapporteurs in all 25 EU Member States at the beginning of May 2006.  The national reports are to be completed by the end of July 2006. Subsequently an interim report will be drafted and submitted to the European Commission by the end of September 2006. The final report will be formally submitted to the European Commission by the end of March 2007.

B. Background
Area of Freedom, Security and Justice - Judicial co-operation in civil matters 
The study is connected with the Community’s goal of establishing a proper functioning area of freedom, security and justice by means of furthering judicial co-operation in civil matters and the firm establishment principle of mutual recognition as its cornerstone. This objective is formulated in Article 2 fourth indent of the EU Treaty which envisions the maintenance and development of the Union ‘as an area of freedom, security and justice, in which the free movement of persons is assured (…)’.  Article 61 of Title IV of the EC Treaty concerning visa, asylum, immigration and other policies related to the free movement of persons links this area to ‘measures in the field of judicial co-operation in civil matters’ as provided for in Article 65 EC. Article 65 enumerates a set of measures which concern civil matters having cross-border implications, in other words matters pertaining to private international law. Those measures include amongst others ‘improving and simplifying the recognition and enforcement of decisions in civil and commercial cases, including decisions in extrajudicial cases’, but are restricted by the provisio ‘insofar as necessary for the proper functioning of the internal market’. 
Principle of Mutual Recognition
As mentioned the principle of mutual recognition is destined to be the cornerstone of the EU’s justice area as endorsed in 1999 by the European Council in Tampere. The joint Programme on mutual recognition of judgments 30 November 2000 foresees the implementation of the principle of mutual recognition through the progressive abolition of the exequatur for all decisions in civil and commercial matters. Its ultimate goal, to be achieved in three stages, is the abolition of all intermediate measures for the recognition of judicial decisions between Member States. As a result, judicial decisions will no longer be treated differently or be subjected to additional procedures because they are issued in another Member State. In its Communication of 2 June 2004 (COM(2004) 401 final), the Commission stressed that the “development of judicial cooperation in civil matters must continue to make tangible improvements in the daily life of individuals and businesses by enabling them to assert their rights at Union level”. It mentioned as one of the priorities the need to extend the facilitation of mutual recognition into new fields. The present study may be seen partly as an exploratory evaluation of the possibility to extend the scope of mutual recognition between Member States to cover public documents related to the exercise of Community rights.
In a number of Community policy areas the matter of legalisation of public documents has in fact been harmonized, for example in specific measures relating to the Community’s area of Justice, the free movement of goods, and the free movement of workers. In those situations the mutual trust between competent public authorities was deemed sufficient in order to exempt documents from legalisation requirements applicable at the Member State level.  Great significance is attached at the Community level to stimulating mutual trust between the Member States’ competent authorities. Mutual trust is recognised to be indispensable in the process of fully completing the Community programme on mutual recognition.  Measures that have been taken in order to further mutual trust are the introduction of lists of competent national authorities which are to implement specific Community instruments. Such lists are subsequently annexed to the relevant Community instrument which greatly enhances administrative transparency both for the authorities in question.  Another measure is the introduction of standard forms at the Community level for the purpose of transmitting information between Member States’ authorities, or for the purpose of certifying the authenticity of domestic public documents which are to be used in other Member States.

C. Legal Framework

Notwithstanding the fact that the cross-border use of public documents is addressed in subject-specific Community instruments as indicated above, the regulation of the use throughout the EU of public documents generally remains within the remit of the individual Member States. This has effectively resulted in a complex legal picture including 25 diverse national legal systems, the Hague Convention of 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents, the 1968 Council of Europe Convention for the Abolition of Legalisation of Documents Executed by Diplomatic Agents or Consular officers, the 1987 Brussels Convention abolishing the Legalisation of Documents in the Member States of the European Communities, several ICCS Conventions, such as the 1957 Convention on the Issue free of Charge and the Exemption from Legalisation of Copies of Civil Status Records, and the 1977 Convention on the Exemption from Legalisation of certain Records and Documents, and numerous relevant bilateral agreements or State practices. 
The present study evaluates whether the EU Member States exercise the power to regulate the cross-border use of public documents that remain having due regard to the implications of Community law, as is required (see Case C-336/94 Eftalia Dafeki [1997] ECR I-06761, Case C-369/90 Micheletti and others [1992] ECR I-4239, and Case C-148/02 Garcia Avello [2003] ECR I-11613), which implies respect for rights persons derive from Community law. Such rights may be derived from EU Citizenship, free movement of workers, freedom of establishment and to provide services, free movement of capital, and the prohibition of discrimination on grounds of nationality.
D. The British Institute
The European and Comparative Law Programme

The European and Comparative Law Programme of the British Institute combines the areas of European law and comparative law. Over the last decades comparative law has lost its innocence. It is becoming an important source for legislators, judges and lawyers, not only on a national but also on a European level. This evolution is strongly influenced by the process of European integration. Recourse to comparative law has essentially become a method of interpretation of Community law itself. It is beyond doubt that the European Courts intensively use the available knowledge about the laws of the member States when developing Community law though this remains implicit. Usually the courts confine themselves to general expressions like 'legal principles common to all or several Member States'. The Opinions of the Advocates-General, however, regularly contain comparative analyses. Most of the European Commission's research projects, including the present study, include extensive comparative surveys of the laws of the 25 Member States. The Institute has a longstanding tradition and a broad experience of conducting comparative research. Today, one of the Institute's missions -in moving freely over the boundaries that divide the fields of law and bringing out the underlying unities, as Lord Denning stated in 1952- is of major importance in the process of European integration.

Professor Cees van Dam, Director of the Institute’s European and Comparative Law Programme

In 1992 Cees van Dam was appointed Professor of Private Law at the Vrije Universiteit in Amsterdam. By then he was the youngest private law professor in The Netherlands. In 1995 he was awarded best teacher of the Law Faculty. From 1995-2002 he was Head of the Private Law Department and Director of the Private Law Research Programme. He has been a Professorial Fellow of the Institute since 2002, Director of the Regulation Forum since 2004 and Director of the European and Comparative Law Programme since 2006. In May 2006, Oxford University Press published his book on European Tort Law; the world's first textbook on this topic. It provides insight into the differences and commonalities between the tort law systems of various European jurisdictions by bringing together national tort law, comparative law, Community law and human rights law. In 2005 he completed two major research projects, one with Erika Budaite for the European Commission (DG SANCO) on the laws of Unfair Commercial Practices in the new Member States, and one for the Ministry of Justice in the Netherlands on Liability of Supervisory and Regulatory Bodies. In 2006 Cees is developing the European and Comparative Law Programme and supervise the Institute's research project on Legalisation of documents, which is funded by the European Commission (DG Justice and Home Affairs).

Jacob van de Velden
Jacob van de Velden became a European Law research fellow at the Institute in March 2006. He coordinates the present study under the supervision of Professor Cees van Dam and will be drafting the final study report. Prior to his engagement by the Institute he was engaged at Groningen University (NL) and the TMC Asser Institute (NL) as a research fellow, conducting a PhD research project in the field of Private International Law which focuses on the influence of EC Directives on party autonomy in international contract law (ongoing). Other prior engagements were at the European Commission, trainee at DG Freedom, Security and Justice (2005) and the European Parliament, assistant of John Bowis OBE Member of the European Parliament for London (UK) (2005). 
2. Short overview of the study

A. Objectives
The objectives of the present study are threefold: in the first place, the study will identify the sources of requirements for legalisation or related requirements, describing their implementation and evaluating their effect in the 25 EU Member States. Secondly, the study will identify legal and practical difficulties resulting from the process of implementation of legalisation or related requirements with particular emphasis on the negative implications of such requirements for the effective exercise of Community rights.  Finally, the project will address the difficulties identified and propose effective solutions at either the European, intergovernmental level, or national level
B. Structure
The structure of the study comprises an extensive (comparative) analysis of the 25 EU Member States’ national legal systems and practices as regards the legalisation of public documents. The analysis for each Member State is carried out by national rapporteurs which have been appointed by the Institute. The subsequent comparative analysis in light of the requirements of Community law is carried out by the Institute’s European Law research fellow, Jacob van de Velden, under supervision of Professor Cees van Dam. The whole project is supervised by the project’s Advisory Board.
C. Questionnaire
The study questionnaire consists of six parts. The first part focuses on the current legal practice as regards legalisation or other similar or equivalent requirements for public documents operating cross-border in the Member States. The second part is aimed at evaluating for each Member State the effects under national law of the completion of legalisation or other similar or equivalent requirements for foreign public documents. The third part functions to identify difficulties resulting from legalisation or other similar or equivalent requirements for incoming public documents, and difficulties resulting from the (limited) effects of legalisation. The fourth part functions to identify difficulties resulting from legalisation or other similar or equivalent requirements for outgoing public documents. The fifth part is aimed at evaluating the justification of legalisation or other similar or equivalent requirements as identified, described and assessed in Parts I-IV. The sixth part functions to provide the National Rapporteurs with a platform to suggest possible measures in order to address the difficulties which have been identified as resulting from legalisation requirements or other similar or equivalent requirements. 

D. State of play

The study commenced in March 2006 with a meeting of the project’s Advisory Board members (7 March 2006). Subsequently the study’s Questionnaire was prepared and sent off to the project’s National Rapporteurs in all 25 EU Member States at the beginning of May 2006.  The national reports are to be completed by the end of July 2006. Subsequently an interim report will be drafted and submitted to the European Commission by the end of September 2006. The final report will be formally submitted to the European Commission by the end of March 2007.

3. Expert Meeting 26 June 2006

A. Subject matter
The prospective Use of e-Apostilles [Dr Christophe Bernasconi and Dr Richard Hansberger]
Christophe Bernasconi and Richard Hansberger will be presenting the e-Apostille pilot programme of the Hague Conference on Private International Law and the National Notary Association. They have done so before at the first (Las Vegas, 2005) and second (Washington DC, 2006) International Forum (2005) on E-Notarization and e-Apostilles. The Pilot Programme is aimed at furthering the objectives of the 1961 Hague ‘Apostille’ Convention in an electronic and digital era.
The EU Policy as regards the cross-border Use of Public Documents [Peter Beaton]
Peter Beaton will be presenting the European Commission’s perspective and vision as regards the cross-border use of public documents in the EU. He will address the background of the study and possible measures at the Community level depending on the outcome of the present study.
B. Speakers
Dr Christophe Bernasconi

Christophe Bernasconi is First Secretary of the Permanent Bureau of the Hague Conference on Private International Law. For the Permanent Bureau he is engaged primarily in the Conference’s activities in the fields of international legal co-operation and litigation, and international commercial and financial law. 
The Hague Conference is a global inter-governmental organization, with over 60 Member States representing all continents. An increasing number of non-Member States are also becoming parties to the Hague Conventions. As a result, the work of the Conference encompasses more than 120 countries around the world. The statutory mission of the Conference is to work for the "progressive unification" of these rules. This involves finding internationally-agreed approaches to issues such as jurisdiction of the courts, applicable law, and the recognition and enforcement of judgments in a wide range of areas, from commercial law and banking law to international civil procedure and from child protection to matters of marriage and personal status. Over the years, the Conference has, in carrying out its mission, increasingly become a centre for international judicial and administrative co-operation in the area of private law, especially in the fields of protection of the family and children, of civil procedure and commercial law. The ultimate goal of the Organisation is to work for a world in which, despite the differences between legal systems, persons - individuals as well as companies - can enjoy a high degree of legal security.

Dr Richard Hansberger

Richard Hansberger is the Director of eNotarization at the National Notary Association and is responsible for leading the Association's electronic notarization initiatives. 
As the leading authority on the American Notary office, the National Notary Association (NNA) is committed to educating and supporting Notaries throughout the United States while inspiring confidence and unity among them all. Established in 1957, the NNA is recognized nationally and internationally as an advocate of both sound notarial practices and the office of the American Notary itself. The organization boasts a membership of over 230,000. The Association’s programs are designed to enhance the Notaries’ productivity and efficiency, boost their careers and assist them in serving society responsibly and ethically. In addition, the NNA provides Notaries with the guidance and tools essential in making their duties simple and worry-free. The National Notary Association is the preeminent notarial organization for the American Notary, and the ultimate source for every notarial need.

Peter Beaton

Peter Beaton is a Commission official at the European Commission’s Justice, Freedom and Security DG. Within the DG he works for the unit which can be seen as the driving force behind the progressive unification of rules of private international law at the Community level since 1999. His main responsibilities are in the field of international procedural law and he is responsible for the Commission’s study on the legalisation of public documents in the EU.
C. Discussants

Andrew Dickinson

Andrew Dickinson is honorary fellow at the British Institute and consultant for Clifford Chance. He has been appointed project consultant specifically for the analysis of the Private International Law issues related to the cross-border use of public documents in the EU.
After the keynote lectures during the meeting, Andrew will be feeding the discussion from the private international law perspective.

Professor Jukka Snell

Jukka Snell is Professor of European Law, Deputy Head of School, at the University of Swansea. He has been appointed project consultant specifically for the analysis of the Community law implications for the member States legal systems with respect to the legalisation of public documents.

After the keynote lectures during the meeting, Jukka will be feeding the discussion from the Community law perspective.
