Jackson Report Recommendations
With Comments by Robert Musgrove
This paper is my personal distillation of the key factors and elements taken into account by Lord Justice Jackson in his review of costs.  I have taken the Chapter Headings and Formal Recommendations directly from the Jackson Report, and annotated those recommendations with bullet point observations on the key background findings, the analysis applied by Jackson, his main opinions, and areas for future work.  This document will be circulated on request, as a summary of the Jackson report for those who need to understand its overall placement in about 45 minutes.
CHAPTER 2.  THE COSTS OF LITIGATION

· A series of  surveys and insurers' data

· Genn - Correlation in costs and damages for settled and heard cases

· Costs in PI cases commonly exceed damages

· Very high proportion of PI claims settle b/f issue.  Barely any go to trial

· CFAs costs far higher than non CFA costs

· Defendants’ costs far lower than claimants
CHAPTER 3.  PROPORTIONATE COSTS.

1
“Proportionate costs” should be defined in the CPR by reference to sums in issue, value of non-monetary relief, complexity of litigation, conduct and any wider factors, such as reputation or public importance; and the test of proportionality should be applied on a global basis.

· Reverse Lowndes – Necessarily incurred costs not necessary proportionate. Removal of item by item basis test?

CHAPTER 4.  THE CAUSES OF DISPROPORTIONATE COSTS AND HOW THEY SHOULD BE TACKLED WHILST PROMOTING ACCESS TO JUSTICE

2
When striking the balance between the need for predictability and the need for simplicity, the Rule Committee, the MoJ drafting team and the authors of practice directions, protocols and court guides should accord higher priority in future to the goal of simplicity.

3
There should be no further increases in civil court fees, save for increases which are in line with the Retail Price Index rate of inflation.  All receipts from civil court fees should be ploughed back into the civil justice system.


· Three concepts – Access to Justice (meritorious claims should be brought) Funding makes A to J possible.  Proportionate costs makes A to J practicable

· 16 general causes of excessive costs.

· No recommendation to regulate legal costs – market plus complaints to regulators

CHAPTER 5.  INDEMNITY PRINCIPLE

4
The common law indemnity principle should be abrogated.

· A root cause of satellite litigation.  

· Pt 44 amended to control recoverable costs

CHAPTER 6.  COSTS COUNCIL

5
The ACCC should be disbanded and a Costs Council should be established.

· A costs regulator with authority. Review Guideline Hourly Rates and Fixed Costs
· Abolish ACCC. Free standing or CJC. Report to MR

· Costs from savings
CHAPTER 7.  LEGAL AID

· No recommendations, plea for no further cutbacks

CHAPTER 8.  BEFORE-THE-EVENT INSURANCE

6
Positive efforts should be made to encourage the take up of BTE insurance by SMEs in respect of business disputes and by householders as an add-on to household insurance policies.

· Reject BARCLAF proposals for mandatory BTE on car insurance if tortfeasor

· A different world for ATE – ref fees, no recovery, 10% on damages

· Quote CAB earlier re 36% are experiencing a legal problem.  Chapter 8 says “vast majority of households never become embroiled in litigation”, therefore premiums will pay for the few – Underused when no referral fees?

· Add on to household policies – 25m households, 10m BTE add-ons. 
· Freedom of choice of lawyer – Linked to under-settling?

CHAPTER 9.  AFTER-THE-EVENT INSURANCE

7
Section 29 of the Access to Justice Act 1999 and all rules made pursuant to that provision should be repealed.

8
Those categories of litigants who merit protection against adverse costs liability on policy grounds should be given the benefit of qualified one way costs shifting.

· Recoverable ATE is an expensive form of one way costs shifting

· Removing recoverability and introducing OWCS will target those who need costs protection rather than offering it as “a gift to the world”

· OWCS qualified by behaviour, failure to beat Pt36, wealth, & “asymmetry” tgt

· Use legal aid recovery rules as a guide

· ATE market will shrink, but BTE can cover it
· ATE can be limited to disbursements only, or can be taken privately

· Neutral on SMEs as large deft corps can take their own ATE

· No debate on staged premiums, or bulk ATE contracts, or TU arrangements
· All or nothing – If nothing: PAP admission Amnesty, Non recoverable Pt36 element, recoverability capped at 50% of damages, no repudiation (pay out then recover from policyholder) under statutory or voluntary code

CHAPTER 10.  CONDITIONAL FEE AGREEMENTS

9
Section 58A(6) of the Courts and Legal Services Act 1990 and all rules made pursuant to that provision should be repealed.

10
The level of general damages for personal injuries, nuisance and all other civil wrongs to individuals should be increased by 10%.

· Benefits of “costs insulation” have come at a massive cost

· Pre 200 legal aid – non recoverable costs if unsuccessful, means tested, contributions

· 4 flaws: 2 legal aid flaws as above, financial burden placed on opposing parties too great, lawyers make excessive profits & scheme generates disproportionate costs

· ATE is not for those with means

· No skin in the game, therefore the clients exercise no control

· Overall costs higher than the combined costs of each party

· Cherry picking “winners” to enlarge profits (which the regime  makes lawful)

· Revert to “style 1” CFAs

· If recoverability abolished: 10% increase in damages (by judicial decree on all cases), SF capped at 25% of General Damages, successful claimants offer enhanced by 10% of total financial award (or assessment of value where non-monetary)

· If recoverability not accepted: Fixed SFs in all areas where CFAs are used (based on research). No SF: during PAP period, against non acceptance of a good Pt36 offer (during that period), for detailed assessment, evidence to paying party that CFA in place for “material period” (could have used other method may be used to disallow SF, but not base costs – amending Kilby)

· Overturns: Lamont v Burton, Crane v Cannons Leisure, Kilby v Galbriath

CHAPTER 11.  THIRD PARTY FUNDING

11
A satisfactory voluntary code, to which all litigation funders subscribe, should be drawn up.  This code should contain effective capital adequacy requirements and should place appropriate restrictions upon funders’ ability to withdraw support for ongoing litigation.

12
The question whether there should be statutory regulation of third party funders by the FSA ought to be re-visited if and when the third party funding market expands.

13
Third party funders should potentially be liable for the full amount of adverse costs, subject to the discretion of the judge.

· TPF can operate independently of ATE

· Voluntary code for nascent industry for all members, but statutory regulation if it doesn’t work or industry expands (by FSA)

· Proposals for withdrawal of funder, needs “proper grounds to withdraw”

· Capital adequacy provisions need “substantial tightening”

· Jeffrey v Kautauskas – no liability to pay adverse costs (specific, not general)

· Criticises Arkin – Court may award in their discretion, not limited to the TPF investment

· Maintain champerty and maintenance, though make clear either by court pronouncement or statute that funding agreement will not be overturned if regulation complied with

CHAPTER 12.  CONTINGENCY FEES

14
Both solicitors and counsel should be permitted to enter into contingency fee agreements with their clients.  However, costs should be recoverable against opposing parties on the conventional basis and not by reference to the contingency fee.

15
Contingency fee agreements should be properly regulated and they should not be valid unless the client has received independent advice.

· Freedom of contract prevails

· Ontario model for solicitors and counsel – Full costs shifting, with balance taken from damages. 10% increase in damages will help balance out

· Safeguards – adapt M<OJ tribunal proposals for CF regulation for court cases: clear & transparent advice on costs, other expense, other sources of funding available

· Provide max CF recoverable

· “Control unfair terms & conditions” (?)

· Agree at the start how adverse costs may be covered

· Counsel’s fees: Either as a disbursement or as a clearly defined CF (Would the cap relate to the overall CF?)

· Disbursements: Either paid by client, or by sol as part of CF

· Independent advice: CF invalid unless signed by an independent solicitor 
· PI: Cap SF at 25%

CHAPTER 13.  CLAF OR SLAS

16
Financial modelling should be undertaken to ascertain the viability of one or more CLAFs or a SLAS, after and subject to, any decisions announced by Government in respect of the other recommendations of this report.

· Not “the only game in town”: Vast start up costs, untried on a large scale elsewhere, very difficult to model (likely low risk low complexity specc’d), not needed if other evils in PI funding are eradicated

· CLAF would require a commercial investment, remuneration of skilled staff, and cover adverse costs – Too great a risk that recoveries could fund on a large scale

· Support the principle of a CLAF if one could be made financially viable

· CJC proposed SLAS would need ring fenced funding from LSC and not prop up general legal aid.  Could only ever fund a ministry of cases to extend eligibility

CHAPTER 14.  LITIGANTS IN PERSON

17
The prescribed rate of £9.25 per hour recoverable by litigants in person should be increased to £20 per hour.  The prescribed rate should be subject to periodic review.

· Inequality of arms

· Support no more than two third of lawyer costs (as currently stands)

· AEI since last increase = £15.32

· £20: arbitrary.  Should be reviewed (Costs Council)

CHAPTER 15.  FIXED COSTS IN THE FAST TRACK

18
The recoverable costs of cases in the fast track should be fixed, as detailed in chapter 15.

· Key elements: fair, Annual Review (Costs Council), Proportionality is the starting point for fixed fees, fair escape clause

· Provision for additional work factors (either included or separate)

· Matrix for FC in FT for RTA, ELA, PLA

· Facilitation by CJC achieved no agreement

· Agreement on statistical analysis by Fenn as sound

· Additional Written submissions

· Need for Costs Council

· More work on housing and ELD, commitment to FC in the near future

· Further work to roll out in FT (housing, IP, chancery, TCC, etc)

· Bar included in FC (ie not a disbursement)

· Fenn figures adjusted up and down for various factors (inflation, efficiencies)

· Two matrix models: One with discount for early liability, one without

· Cap Medical Reports at current mediated levels (MROs preserved for now)

· Need to fix “other disbursements”

· Non PI: Cap recoverable costs at £12k to trial (inclusive) unless indemnity order made (£13.5k London), exempt ATE and SF (see recoverability), develop FC matrices. Figures based on judicial survey

CHAPTER 16.  FIXED COSTS OUTSIDE THE FAST TRACK

· Premature for fixed or scale costs outside FT (apart form IP cases, see later)

· When priorities for fixed costs are implemented, then further consideration of models for MT

· Benchmark costs for insolvency cases (see later, Chapter 28)

CHAPTER 17.  RECONCILING INTEGRATION OF FIXED COSTS WITH ADDITIONAL LIABILITIES

· FT FC assume recoverability of SF and ATE

· 2 stages: Introduce FT on current regime, then effect more substantive changes

· Repeal fixed SF. FC will become proportionate (? Review)

CHAPTER 18.  SMALL CLAIMS LIMIT FOR PI CLAIMS

· Strong argument to increase SC limit, but time is not right

· Put in FC in FT, develop more efficient processes for PI

· If reforms bed in satisfactorily, then SC limit increase only be inflation (since 1999

· SC limit for PI claims to be increased to £1,500 when inflation warrants it

CHAPTER 19.  ONE WAY COSTS SHIFTING

19
A regime of qualified one way costs shifting, as detailed in chapter 19, should be introduced for personal injury cases.

· Claimants are generally successful

· PPI is paradigm instance of asymmetric relationship (see Chptr 9)

· OWCS cheaper than ATE

· OWCS is rooted in history (Legal Aid 1949-2000)

· Clin neg has lower success rates, but other factors in place so OWCS suitable

· The “Legal Aid Shield” - S.11 of 1999 Act – Separate assessment with statement of resources, but expensive for receiving party. Acts as effective immunity from costs, but may be used as deterrence from frivolous claims

· Cost orders to take into account financial resources of party, and conduct

· Pt36 – If deft fails to beat, then 10% increase in damages (see Chptr 41)

· Pt36 – If clmt fails to beat, 36.14(2) applies (costs in post-offer period from damages)

· Disbursements may be funded by the clmts or their sols

· Disbursements may be funded by ATE, but this is an expensive way of doing it

· If  disbursements recommendation rejected, then legal aid should cover if eligible

CHAPTER 20.  REFERRAL FEES

20
The payment of referral fees for personal injury claims should be banned.

· Find against OFT – Competition is distorted by referral fees, as they provide less choice, and clients do not normally pay the costs

· A ban on referral fees is not inconsistent with EU law

· BTE insurers have the right to insist on their choice of solicitor up to issue

· Client may insist on own choice of solicitor from issue, though this may be impractical

· Referral fees charged by BTE insurers & Claims Managers “add no practical value to the litigation process”

· [In RTA where referral fees are up to half the costs] “detriment of the client, the solicitors and the public interest”

· “Referral fees are not necessary for access to access”

· It is “offensive & wrong in principle for PI claimants to be treated like a commodity”

· “abhorrent” to take referral fee and slice of the damages

· Solicitors would still pay marketing costs, though these would not be “ratcheted up”

· PI solicitors services may be publicised through internet, Law Soc advertising, APIL website, etc

· Referral fee ban should not affect ABS operations

· Primary legislation to prohibit the buying of selling of claims, or Solicitors Code of Conduct amended to prohibit solicitors paying referral fees

· In recommendation rejected, then referral fees should be capped at £200

CHAPTER 21.  ASSESSMENT OF GENERAL DAMAGES FOR PAIN, SUFFERING AND LOSS OF AMENITY

21
A working group should be set up to establish a uniform calibration for all software systems used in assessment of damages for pain, suffering and loss of amenity, consequential upon personal injury, up to £10,000.  That calibration should accord as nearly as possible with the awards of general damages that would be made by the courts.

· 1st Working Group – Unbiased data possible, a system can work, software systems can provide similar values (although in some instances 5-13% apart)

· 2nd Working Group – DJs, clmts, insurers, software providers

· 2nd Working Group – Develop a consistent calibration close to court based awards (Genn says these are broadly consistent with settlements), and look at medical report formats (? MoJ claims process)

· Software available to claimants & defendants

· Contested cases - Judges should assess PSLA by reference to current tariff, judicial decisions, and circumstances of the case

· Settled cases - Software more likely to generate figures closer to the correct figure (reducing under-settlement), less dependant on insurers individually calibrated systems (consistency), speed up consideration of quantum in more cases (speed)  

· Longer term – Model for all systems. Reviewed and regulated by independent body (CJC/JSB)

CHAPTER 22.  PERSONAL INJURIES LITIGATION: PROCESS AND PROCEDURE

22
The new process being developed by the MoJ for low value RTA claims should be monitored to ensure that the costs savings achieved are not negated by satellite litigation and avoidance behaviour.

23
There should be discussions between claimant and defendant representatives, under the aegis of the CJC, in order to develop a streamlined process for all fast track personal injury cases which fall outside the MoJ’s new process.

24
The effect of MROs upon the costs of personal injuries litigation should be kept under close scrutiny.

25
Direct communication should always be permitted between a solicitor and any medical expert whom an MRO instructs on behalf of that solicitor.

· MoJ Claims Process – Concerns about the complexity of the process 80pp in the Rule Book), provides a “new Theatre for the Costs War”

· Streamlined claims process should embrace all categories of PI under £10k

· Keep MoJ Claims Process under review to ensure it really saves time and costs

· MoJ Claims Process will need amendment for non recoverable SF and ATE

· Fixed Costs for all FT PI

· MT Code appears successful, although only 30 cases in pilot – Debatable whether it should be in CPR or PD (considerable length), remain voluntary

· Costs management at discretion of judge (see Chptr 40 & Chpter 33 clin neg)

· Need for more co-ordination to promote rehabilitation (CJC)

· PAP – Deft should have limited period to put questions to joint expert, deft should not instruct an expert having approved a joint expert – For CJC review

· PAP – Compliance concerns (see Chptr 39)

· MROs – A reprieve (“Yet another group of middlemen”), but continuing scrutiny to ensure they save money

CHAPTER 23.  CLINICAL NEGLIGENCE

26
There should be financial penalties for any health authority which, without good reason, fails to provide copies of medical records requested in accordance with the Pre-Action Protocol for the Resolution of Clinical Disputes.

27
The time for the defendant to respond to a letter of claim should be increased from three months to four months.  Any letter of claim sent to an NHS Trust or ISTC should be copied to the NHSLA.

28
In respect of any claim (other than a frivolous claim) where the NHSLA is proposing to deny liability, the NHSLA should obtain independent expert evidence on liability and causation during the four month period allowed for the response letter.

29
The NHSLA, the MDU, the MPS and similar bodies should each nominate an experienced and senior officer to whom claimant solicitors should, after the event, report egregious cases of defendant lawyers failing to address the issues.

30
The protocol should provide a limited period for settlement negotiations where the defendant offers to settle without formal admission of liability.

31
Case management directions for clinical negligence cases should be harmonised across England and Wales.

32
Costs management for clinical negligence cases should be piloted.

33
Regulations should be drawn up in order to implement the NHS Redress Act 2006.

· Conscious of huge cost to the state

· If no medical report in 40 days, no payment. If 60 days, financial penalty

· Only a minority settle, which results in unnecessarily high costs

· Causes of high cost
- No effective control of clmt costs b/f letter of claim
- NHS Trusts sometimes do not pass on letters of claim to NHSLA
- Not always possible to investigate case from scratch within 3 mths
- NHSLA seldom takes independent expert evidence on letter of claim
- In some cases defence fails to come to grips with issues until too late
- In some cases non compliance with letter or spirit of PAP (clmt/deft)
- PAP makes no provision for offer to settle w/o admitting liability

· PAP – 3 mth moratorium for settlement to settle w/o admission of liability

· PAP – Compliance issues at Chptr 39

· Screening – Costs must be met, but not by defts

· Screening – Claimants charge a screening fee, recoverable (as now) if wins, clamant pays if lost. Clients that cannot afford will be covered by legal aid

· QB Master to harmonise case mgt directions

· Docketing to specific DJ and CJ (o/s London). In London a 3rd clin neg Master

· Costs Management Pilot (from June 10)– Costs Budge questionnaire soon after issue. Budget proposed on paper. If necessary, 10 min telephone hearing with clmt only.  Compare with other pilots (Chptr 40)

· Costs Management pre issue Pilot – Threshold of £15k to letter of claim, then a further £15k from letter of claim to issue. Threshold indicates unreasonable costs incurred pre issue.  Questionnaire simpler than post issue

· Cost Management Pilot – PD to Pt51 for issued, informal for pre issue

CHAPTER 24.  IP LITIGATION

34
Consideration should be given by the Patents Court judges and the IPCUC to the question whether the Patents Court and Patents County Court Guide should be amended to include any of the proposals set out in paragraph 2.5 of chapter 24.

35
The proposals in the IPCUC Working Group’s final report for reforming the PCC should be implemented.

36
After reformation of the PCC, the Guide should be amended to give clear guidance on the requirements for statements of case, illustrated by model pleadings annexed to the Guide.

37
There should be a small claims track in the PCC for IP claims with a monetary value of less than £5,000 and a fast track for IP claims with a monetary value of between £5,000 and £25,000.

38
One or more district judges, deputy district judges or recorders with specialist patent experience should be available to sit in the PCC, in order to deal with small claims and fast track cases.

39
There should be consultation with court users, practitioners and judges, in order to ascertain whether there is support either for (a) an IP pre-action protocol or (b) the Guide to give guidance regarding pre-action conduct.

· More robust case management

· Consider costs management (Chptr 40)

· Adequacy of statements of case, not to get away with non-admissions, proper explanation of denial, case set out b/f exchange of expert evidence, issues narrowed at earlier stage – Referred to IP judges & User Committee

· Counsel's fees – Costs Council to provide guidance on the extent counsel's fees should be recovered inter partes

· Lower value IP – Concern SMEs do not have A to J due to prohibitively high cost

· IPUC WG proposals supported: Cases set out at outset, pleadings to contain evidence & arguments relied on, CMC after completion of proceedings, other hearings by telephone, trials limited to 2 days, recovery of costs governed by scale fees (modelled on IPO scale fee system), limit of £500k on financial remedies in PCC, PCC renamed IPCC

· PCC judge appointed as a Senior CJ on 5 year basis (renewable)

· Introduce model pleadings (possibly following EPC)

· Very low value – DJs assisted by IPO Hearing Officers sitting as DDJs, more use of sols and counsel sitting as PCC Recorders

· Fixed costs for FT cases (Chptr 15)

· Consideration of abolishing the “groundless threat” claim  (o/s ToR)

· Either a PAP (Chancery generally not supportive of PAPs), or amend Guide to lay down pre action behaviour

CHAPTER 25.  SMALL BUSINESS DISPUTES

40
A High Court judge should be appointed as judge in charge of the Mercantile Courts.

41
A single court guide should be drawn up for all Mercantile Courts.

42
Consideration should be given to devising a special streamlined procedure for business disputes of lower value.

43
HMCS should prepare a guide in respect of “small business disputes” for the assistance of business people who wish to deal with such disputes themselves without the assistance of lawyers, either by mediation or on the small claims track.

· Mercantile Courts can offer dockets which is an advantage to Chan, QB, CC

· Need leadership & consistent guidance

· A special streamlined procedure for SBDs (consult re limits, ? £100-150k)

· Insufficient support for fixed costs for lower value SBD in MT – Revisit

· Promotion & better awareness of BTE

· Business & Trade organisation should promote mediation

· costs management (Chptr 40)

· SBD between businesses (in person) £5-15kmay be suited to SC track.  Parties may consent to SC track, or judicial intervention

CHAPTER 26.  HOUSING

44
The Government should reconsider undertaking a simplification of substantive housing law, as proposed by the Law Commission in 2003, 2006 and 2008.

45
Where a landlord could use PCOL to issue possession proceedings but chooses to issue manually, he should only be able to recover an amount equal to the PCOL issue fee.

46
The Pre-Action Protocol for Possession Claims based on Rent Arrears should be amended in order to set out what steps should be taken by landlords, so as to comply with their obligations under ECHR article 8.

47
Paragraph 24.2 of the Part 52 practice direction should be amended in order to set out what categories of documents should be lodged by the respondent in homelessness appeals and when these should be lodged.

48
Consultation should be carried out on the proposal that where a housing claim is settled in favour of a legally aided party, that party should have the right to ask the court to determine which party should pay the costs of the proceedings.

· Substantive law too complex, leading to high cost

· Possession claims by landlords – FT fixed costs, need to maintain compliance with PAPs, other amendments to PAPs under consideration of CJC review

· Legal aid restrictions and low hourly rates have led to a decline in sols acting, fair rates should be set (o/s ToR)

· Disrepair – FT fixed costs, in client's interest to use legal aid & not CFAs (because of protection of S11), OWCS for no-legal aid cases

· Homelessness – PT52 does not require disclosure of housing authority's file, no need for PAP

· Landlords offer to settle with no order as to costs may create a conflict of interest between tenant and sol.  

CHAPTER 27.  LARGE COMMERCIAL CLAIMS

49
After 18 months, the question whether section D6 of the Admiralty & Commercial Courts Guide ought to be repealed or amended should be reconsidered in the light of experience.

50
Sections D4 and D8 of the Admiralty & Commercial Courts Guide should be amended to permit more frequent allocation of appropriate cases to designated judges.

· “It is not the function of this costs review to tinker with the parts of the civil justice system which are thought to be working well & where costs are usually proportionate”

· Disclosure – Menu option (dispensing or limiting standard disclosure, sample disclosure, disclosure in stages, disclosure other than by list of documents, specific disclosure). No default option.

· List of issues – Review in 18mths in commercial court. Not to be extended o/s commercial court

· Docketing – Extend beyond exceptional in terms of size and complexity

· Judicial resourcing – Should commercial judges who manage heavy commercial cases be deployed on circuit on long criminal trials (Chancery judges are mostly exempted)

· Costs management not suitable for large commercial cases, unless at judicial discretion. Encouraged for lower value cases

CHAPTER 28.  CHANCERY LITIGATION

51
CPR Part 8 should be amended to enable the court to assign a case to the fast track at any time.

52
The amount of costs deductible from a trust fund or estate should be set at a proportionate level at an early stage of litigation.  Whether the balance of costs should be paid by the party who incurred them or by some other party should be determined by the judge.

53
Practice Direction B supplementing CPR Part 64 should be amended to provide that, save in exceptional cases, all Beddoe applications will be dealt with on paper.

54
A suitable body of tax experts should become an “approved regulator” within section 20 of the Legal Services Act 2007.

55
Part 6 of the Costs Practice Direction should be amended to require parties in Part 8 proceedings to lodge costs estimates 14 days after the acknowledgement of service (if any) has been filed.

56
A scheme of benchmark costs should be implemented for bankruptcy petitions and winding up petitions.

57
Costs management procedures should be developed in order to control the costs of more complex insolvency proceedings.

58
The Law Society and the ChBA should set up a working group in order to consider the remaining chancery issues raised by the Preliminary Report.

· “Get your tanks off our lawn” (barrister on behalf of ChBA)

· Fixed costs to be developed in FT cases

· Commend mediation in contest probate claims

· Costs management should be introduced

· Costs must not exhaust estates or trusts – Chancery specialists to prepare rules

· Neighbour disputes are commended for mediation – Adopt HHJ Oliver-Jones method of requiring parties to attend CMC for reality testing & encouragement to mediate

· Do not reverse Agassi, in favour of proposal for tax experts as “approved regulator”

· ChBA WG response to issues in preliminary report by Summer 10

· Extend HMRC benchmark costs into routine bankruptcy and winding up petitions. Proposed figures (at Grade C Fee Earner Level)

· Benchmark costs for routine matters, with option to seek assessment.  Penalty if do not beat substantially the benchmark costs

· Costs management – Budget Form for insolvency proceedings (but cross refer to Chptr 40 to ensure alignment)

· Ferris J in MGN v Maxwell provided guidelines for costs of office holders. Now distilled in a Practice Statement

CHAPTER 29.  TECHNOLOGY AND CONSTRUCTION COURT LITIGATION

59
Section 5 of the TCC Guide should be amended to draw attention to the power of the court to disallow costs in respect of pleadings or witness statements which contain extensive irrelevant or peripheral material.

60
Paragraphs 14.4.1 and 14.4.2 of the TCC Guide should be amended, so that they are focused upon key issues rather than all issues in the case.

61
The CPR should be amended so that appropriate TCC cases can be allocated to the fast track.  Section 68(1)(a) of the Senior Courts Act 1981 should be amended, so that district judges of appropriate experience may be authorised to manage and try fast track TCC cases.

62
Mediation should be promoted with particular vigour for those low value construction cases in which conventional negotiation is unsuccessful.

· “It is not the function of this costs review to tinker with the parts of the civil justice system which are thought to be working well & where costs are usually proportionate”

· Need to address over-long and discursive pleadings & witness statements  For Pleadings, re-plead or direct Costs Judge where to disallow costs for pleadings, statements of case or witness statements

· Not in favour of list of issues (LTWG proposal)

· Menu option for disclosure

· E-working pilot should improve document management & facilitate progressive development of trial bundle

· Lower value construction disputes o/s FT due to 1+ day trial estimate should be transferred to county courts

· No need for compulsory costs management, at judicial discretion

CHAPTER 30.  JUDICIAL REVIEW

63
Qualified one way costs shifting should be introduced for judicial review claims.

64
If the defendant settles a judicial review claim after issue and the claimant has complied with the protocol, the normal order should be that the defendants do pay the claimant’s costs.

· Boxall – Most local authorities await outcome of permission stage before settling. Boxall means that claimants seldom recover costs, which does not serve as a reasonable control on deft behaviour. CLASC proposals to CJC (??) - (i) where in public interest, claimant achieves successful outcome, he should be entitled to his costs irrespective of whether he succeeds on every point, (ii) where claim settled shortly after service of proceedings and claimant sent letter of claim in compliance with PAP there should be presumption that deft is liable for claimants costs.

· Boxall – Made sense at the time, but superseded by JR PAP. Reject first CLASC proposal, accept the second

· Qualified OWCS – Complies with Aarhus, desirable to have different costs rules for environmental JR & other JR (as per CoA view), permission stage is a deterrent, not in public interest to deter people bringing JR claims because of financial risk. S11 shield. Wealthy pay. No SF

· OWCS works in Canada

· PCO regime is not effective. Expensive to operate & uncertain outcome

· If OWCS rejected, a PD to cap claimants liability for adverse costs at £k up to permission, and £5k post permission

CHAPTER 31. NUISANCE CASES

· Aarhus applies to some private nuisance actions where an activity damages the environment and affects adversely the wider public (though a small proportion of nuisance claims)

· No recoverable ATE or SF (Chapters 9/10)

· Statutory nuisance cases in Magistrates Court – Costs regime OK (CFA w/ no SF, no adverse costs usually)

· Private nuisance in civil courts – No to OWCS as paradigm of poor claimant/rich deft does not necessarily apply, however OWCS could be applied if a public policy decision deems it desirable

· BTE is available on house policies & therefore best option

· If CFA, 10% increases in damages & Pt 36 will apply (as per PI)

· Fallback for non-recoverable ATE/SF – Qualified OWCS for private claims

CHAPTER 32.  DEFAMATION AND RELATED PROCEEDINGS

65
If recoverability of success fees and ATE insurance premiums is abolished:

(i)
The general level of damages for defamation and breach of privacy claims should be increased by 10%.

(ii)
A regime of qualified one way costs shifting should be introduced.

66
Paragraph 3.3 of the Pre-Action Protocol for Defamation should be amended to read as follows:

“The Claimant should identify in the Letter of Claim the meaning(s) he/she attributes to the words complained of.”

67
The question whether to retain trial by jury in defamation cases should be reconsidered.

· Libel CLAF WG reported a CLAF would no be viable (small numbers, adverse selection for CFAs, seedcorn funding difficulties, awards relatively low)

· Libel CLAF WG proposal for “Early Resolution Procedure” to determine meaning and provide early opportunity for a “fair comment” defence. Limits OWCS with defendants at risk only during early stages. All ATE and SF irrecoverable. Good case management. To be considered further but o/s scope of review

· Defamation to be treated the same as PI

· Docketing effectively exists through use of specialist judges

· Costs management pilot in London & Manchester since Oct 09 – No conclusion as yet, continue to monitor during 2010. General recommendations in Chptr 40

· The use of juries is diminishing

CHAPTER 33.  COLLECTIVE ACTIONS

68
The starting point or default position in collective actions should be (a) in personal injury actions, qualified one way costs shifting and (b) in all other actions, two way costs shifting.  At the certification stage, the judge may direct that a different costs regime shall operate.

69
Rule 9.01(4) of the Solicitors’ Code of Conduct 2007 should be amended, so as to permit the third party funding of collective personal injury claims.

· At certification TWCS may be applied in weaker cases [? Purpose of Certification, not consistent with JR permission opinion]

· No objection to Third Party Funding

· Contingency fees acceptable (Chptr 12)

· SLAS/CLAF – Serious consideration by LSC for a SLAS for collective actions after the wider recommendations for funding are resolved

· Aggregate damages to the Access to Justice Foundation (o/s scope of review)

CHAPTER 34.  APPEALS

70
There should be a separate review of the procedures and costs rules for appeals, after decisions have been reached in relation to the recommendations in this report concerning first instance litigation.

71
Pending that review, appellate courts should have a discretionary power, upon granting permission to appeal or receiving an appeal from a no-costs jurisdiction, to order (a) that each side should bear its own costs of the appeal or (b) that the recoverable costs should be capped at a specified sum.

· First instance costs issues need to be addressed before costs issues on appeals

· Appeals shift some no cost regimes (eg small claims and Tribunals) into full cost regimes which creates tensions

· Capping of costs in PCC should apply to appeals from PCC, if that proposal is implemented

· OWCS at first instance should mean OWCS on appeal (if implemented). PTA protects from spurious appeals

· Consideration of a Suitors Fund to protect those who win at first instance, then lose on appeal

· Consideration of costs management for appeals

CHAPTER 35.  PRE-ACTION PROTOCOLS

72
The Pre-Action Protocol for Construction and Engineering Disputes should be amended, so that (a) it is less prescriptive and (b) the costs (or at least the recoverable costs) of complying with that protocol are reduced.  The need for that protocol should be reviewed by TCC judges, practitioners and court users after 2011.

73
The general protocol, contained in Sections III and IV of the Practice Direction – Pre-Action Conduct, should be repealed.

74
Annex B to the Practice Direction – Pre-Action Conduct should be incorporated into a new specific protocol for debt claims.

· Considerable support for specific PAPs (except Construction)

· High degree of unanimity that general PAP serves no useful purpose

· No need for a commercial PAP, disapply general PAP – Admiralty and Commercial Court Guide contains sufficient provision

· No need for a PAP for Chancery, disapply general PAP, use existing informal protocols, or specific PAPs where they apply (eg Prof Neg)

· Construction PAP – Proportionality provision “honoured in the breach”, requirements of letter of claim and letter of response should be less prescriptive. Letter of claim should no reproduce draft pleading, expert reports not normally served at PAP stage, documents not to be annexed to claim or response letter unless good reason to do so, documents in possession of both sides should not be supplied

· Costs of excessive should not be recoverable

· Costs estimates lodged b/f CMC should expressly state what costs have been incurred in complying with the PAP

· Court to have the power to issue pre action directions, where serious problem with the protocol process – Amend CPR25.1 (relief from obligations, injunction re compliance)

· Review need for Construction protocol in 2011, to align (or otherwise) with others in the London Business Court  (eg Chancery and Commercial)

· CJC to consider these & specific proposals as part of general review of PAPs in 2010

· PDPAC should contain “In all areas of litigation to which no specific protocol applies there shall be appropriate pre-action correspondence and exchange of information” 

CHAPTER 36.  ALTERNATIVE DISPUTE RESOLUTION

75
There should be a serious campaign (a) to ensure that all litigation lawyers and judges are properly informed about the benefits which ADR can bring and (b) to alert the public and small businesses to the benefits of ADR.

76
An authoritative handbook should be prepared, explaining clearly and concisely what ADR is and giving details of all reputable providers of mediation.  This should be the standard handbook for use at all JSB seminars and CPD training sessions concerning mediation.

· Judicial ENE pilot at Cardiff

· Mediation and Joint Settlement Meeting are a highly efficacious means of achieving a satisfactory resolution of disputes (incl' PI claims)

· Benefits of ADR not appreciated by many smaller businesses

· Widespread belief that mediation is not suitable for PI. Incorrect

· Some judges, sols, csl are not sufficiently aware of benefits of mediation

· Mediation not a universal panacea

· Mediation must be undertaken at the right time

· Judges should encourage mediation, but not compel it. May direct parties to meet & discuss mediation, require explanation id declined, penalise in costs unreasonable refusals

· Culture change not rule change

· Information about ADR is fragmented

· important to train judges and sols

· Need for public education

CHAPTER 37.  DISCLOSURE

77
E-disclosure as a topic should form a substantial part of (a) CPD for solicitors and barristers who will have to deal with e-disclosure in practice and (b) the training of judges who will have to deal with e-disclosure on the bench.

78
A new CPR rule 31.5A should be drafted to adopt the menu option in relation to (a) large commercial and similar claims and (b) any case where the costs of standard disclosure are likely to be disproportionate.  Personal injury claims and clinical negligence claims should be excluded from the provisions of rule 31.5A.

· Preliminary Report gave ten options for reform

· E-disclosure is inevitable where parties hold documents electronically. It is a practical necessity, not an option

· Senior Master's WP PD coming in April 10

· Current rules steer strongly toward standard disclosure – less documents are now disclosed pre CPR, however each party incurs higher cost. This is because lawyers have to review all documents in the “reasonable search”

· In practice solicitors disclose everything that might be relevant (ie same as the old rules). This saves them costs, but causes extra burden on the other side

· Two schools of thought – (i) Standard disclosure is fundamental & must be preserved, (ii) Disclosure is now prohibitively expensive & must be changed

· Consensus on “menu option” in large commercial cases

· New draft rule 31.5A prepared by the Disclosure WG, although inconsistencies between the draft rule and the Senior Master's PD

· Peruvian Guano an option under the menu system

· Menu option to extend beyond commercial to any case where standard disclosure is likely to be disproportionate PI and clin neg excluded, where standard disclosure shall still apply

· More rigorous case management over disclosure

· Disclosure Assessors – Rejected, but parties could agree, with consent of the court to appoint a Disclosure Assessor on a voluntary basis

· If voluntary Assessors demonstrate a cost saving in heavy cases, future consideration should be given to a rule change to permit them as a menu option

· CPR3 wide enough to embrace an order that a party seeking disclosure pay the other side's costs of giving disclosure (reversing the costs burden), or that the costs be costs of the action

· Dockets will help as judges become more familiar with the facts & history

CHAPTER 38.  WITNESS STATEMENTS AND EXPERTS

79
CPR Part 35 or its accompanying practice direction should be amended in order to require that a party seeking permission to adduce expert evidence do furnish an estimate of the costs of that evidence to the court.

80
The procedure developed in Australia, known as “concurrent evidence” should be piloted in cases where all parties consent.  If the results of the pilot are positive, consideration should be given to amending CPR Part 35 to provide for use of that procedure in appropriate cases.

· Main problem is prolixity, though it is not a universal problem

· Recent reforms to Pt35 have helped

· Witness statements still fulfil an essential part of the process

· Case management and cost sanctions can control the prolixity

· Case managers should control number of witnesses, what they can give evidence on & length of statements under Pt 32. Courts should hear argument at an early CMC & provide directions where appropriate

· Witnesses identified by reference to pleadings (a la Germany) they will prove. File copy pleadings annotated for witnesses

· Cost sanctions for prolixity or irrelevance – Judge may conduct summary assessment & disallow costs, or issue direction to costs judge for detailed assessment

· Hope that technology may in future help with reducing the duplication and cross referencing of documents

· If E-working initiative is rolled out it will hep with the more efficient preparation of court documents

· Judges should be willing to allow a modest amount of supplementary oral evidence if it is helpful to the court, or if it reduces pressure on solicitors preparing every conceivable point in witness statements

· Expert evidence generally works well – Good case management/proper CMCs save money, but parties & judges need to commit to proper preparation. Judges to make better use of CPR35.4(4) restricting recoverable costs of experts.  Where a party seeks to adduce further evidence, they should provide a cost estimate of the extra evidence

· Single Joint Expert – Appropriate for SC and FT. New PF S.7 provides good guidance on when to appoint SJE

· “One size does not fit all” - Annex C of the PDPAC  should be repealed as one set of guidance cannot cover the plethora of considerations for different types of litigation

· Costs Sanctions – Judges should be more willing for prolixity or irrelevance

· Concurrent Evidence – Pilot on a consensual basis. If successful consider rule change

CHAPTER 39.  CASE MANAGEMENT

81
Measures should be taken to promote the assignment of cases to designated judges with relevant expertise.

82
A menu of standard paragraphs for case management directions for each type of case of common occurrence should be prepared and made available to all district judges both in hard copy and online in amendable form.

83
CMCs and PTRs should either (a) be used as occasions for effective case management or (b) be dispensed with and replaced by directions on paper.  Where such interim hearings are held, the judge should have proper time for pre-reading.

84
In multi-track cases the entire timetable for the action, including trial date or trial window, should be drawn up at as early a stage as is practicable.

85
Pre-action applications should be permitted in respect of breaches of pre-action protocols.

86
The courts should be less tolerant than hitherto of unjustified delays and breaches of orders.  This change of emphasis should be signalled by amendment of CPR rule 3.9.  If and in so far as it is possible, courts should monitor the progress of the parties in order to secure compliance with orders and pre-empt the need for sanctions.

87
The Master of the Rolls should designate two lords justices, at least one of whom will so far as possible be a member of any constitution of the civil division of the Court of Appeal, which is called upon to consider issues concerning the interpretation or application of the CPR.

88
Consideration should be given to the possibility of the Court of Appeal sitting with an experienced district judge as assessor when case management issues arise.

· Focus mainly on MT & QB cases

· Strong views that case management needs to be “beefed up” and not “formulaic” (Zuckerman, Pres law Soc, Chair Bar, etc)

· Zuckerman says more, Zander says less

· Consultation suggests docketing is welcomed – better case management, less costs

· Transfer cases early to local court centres

· Judges should record their expertise

· The development of further specialisation from DJs upwards – Each MT assigned to specialist DJ

· Each MT that requires a CJ assigned to specialist CJ for life of case

· Very difficult to develop any effective form of docketing for QB judges with current circuit system (consider reviewing circuit system later) – Cases allocated to QB judge based on expertise wherever possible

· Judges develop new specialist skills on the bench (ie not brought from practice), which is developmental & healthy

· Individual DJs have their preferred standard directions for different types of cases - To much variation

· Courts don't always “get to grips” with cases or narrow the issues at CMCs – Sometimes “ritualistic”

· Even telephone CMCs are expensive and waste costs when nothing substantial is achieved

· Need to develop a more extensive menu of standard directions available to DJs online and in hard copy

· Dispense with “ritualistic” CMCs – Achieve something or don't bother

· Both parties in MT submit written CM directions with comments. Judge issues written directions. 7 days liberty to apply. Parties may apply for initial hearing but will need to demonstrate it will save costs or serve a useful purpose

· Case management directions should stipulate dates for any future CMC or PTR

· PTR should be conducted wherever possible by trial judge and only dispensed with if parties agree it would serve no useful purpose , in which case PTR directions on paper

· Trial dates or windows should be set very early in case 

· Judicial pre-reading is vital

· Research on case management would be very useful

· “Serious problems on non-compliance with protocols”

· Pre action applications where cases are “prejudiced” by non compliance (material breaches or abuses). Directions – Relief from obligation to comply, direction to comply with any step, defaulters pay compensation at Summary Assessment, defaulting party foregoes costs specified if they win, disapplication of fixed costs. Applications on paper or orally. Court of Appeal to control any attempts at satellite litigation

· No “show cause” orders beyond mesothelioma

· Enforcement - Courts need to set “realistic timetables” and are “too tolerant of delays & non-compliance”

· CPR 3.9 - “the requirement that litigation should be conducted efficiently and at proportionate costs, and the interests of justice in a particular case 

· Judicial monitoring - “Securing compliance is better than punishing non-compliance”. Judges & clerks to more proactive and contact parties for progress reports

· Judicial leadership – Do not accept Court of Appeal is inconsistent, but no single judge responsible since Brooke in 2006. It is vital CoA supports first instance judges robust decisions. If  costs are driven up by lawyers' mistakes, the parties must be protected from paying these

· Assigned CoA judges & DJ assessors
CHAPTER 40.  COSTS MANAGEMENT

89
The linked disciplines of costs budgeting and costs management should be included in CPD training for those solicitors and barristers who undertake civil litigation.

90
Costs budgeting and costs management should be included in the training offered by the JSB to judges who sit in the civil courts.

91
Rules should set out a standard costs management procedure, which judges would have discretion to adopt if and when they see fit, either of their own motion or upon application by one of the parties.

92
Primary legislation should enable the Civil Procedure Rule Committee to make rules for pre-issue costs management.

· Costs Management – Prepare & exchange litigation budgets, court approves budgets, court manages litigation within the budgets, at the end costs recoverable in accordance with the budget

· Australian Federal Court – Court to direct parties to submit estimates of costs charged to the party, and other costs the party may pay (currently before Commonwealth Parliament)

· Birmingham TCC/Mercantile Pilot – Costs budgets (“no more detailed than a sol provides for client under Sols Code 2.03). Template prepared for pilot – Full assessment on conclusion in May 10

· To date – Initial slow uptake, cases £50-450k, clmt budgets £20-158k, deft budgets £18-121k, 11 volunteers, exercise takes about 2½ hrs to complete, helpful to see other sides cost estimates in terms of potential liability, helpful for clients seeing own costs, before judge for about 5 mins (also 15-30 mins estimate), prevents over-resourcing of cases therefore useful, judges find useful as adjunct to case management, Cmc may take longer if costs management included, budgets effective when paying parties are present at CMC, 2 cases settled within a week of CMC, 15-30 mins prep time for judges, no case yet concluded

· Defamation pilot – Commenced October 09, mandatory, PD requires budgets with assumptions, no feedback yet

· Costs Management WG (TPFs) – A realistic budget is crucial for a funder, budget forms a major part of decision to fund a case, integral part of the funding agreement, sols do not subject claims to detailed enough costs & project management, sols do not explore case enough up front, if a sensible period of time is spent with the client up front they should be able to budget better, it is possible to assess what a case should cost at the outset/length/documents/witnesses/experts, few sols explain to clients what the litigation process really entails & what they will be charging them for, lawyers are often over-optimistic on length/cost, lawyers fear telling the whole story in case they are not instructed, budgets need to be organic like cases to take into account unknowns though should deviate beyond 20-25%, not impressed by skills of judges/sols/barristers in relation to budgeting, judges need education, from H is a failure (TCC budget form) though Birmingham version better, for costs management to work cases should be assigned to a specific judge, need for a provision for mediation

· Analysis – Costs management generates additional costs & creates extra demands on courts, case management & costs management go hand in hand, if done properly it will save much more than it costs, “the need to control costs in litigation is the same as the need to control costs in any other project”, effective costs management is in the interests of the client, “those who are spending other people's money tend to be over-generous”, no case for the commercial court but for more modest MT cases, a modest number of lawyers and judges currently have the skills so proper training will need to be delivered

· Costs Management Rules by summer 10 following pilot

· Future consideration of making costs management mandatory in certain types of litigation

· Pre issue costs management pilot (as per clin neg proposal in Chptr 23)

CHAPTER 41.  PART 36 OFFERS

93
The effect of Carver v BAA plc [2008] EWCA Civ 412; [2009] 1 WLR 113 should be reversed.

94
Where a defendant rejects a claimant’s offer, but fails to do better at trial, the claimant’s recovery should be enhanced by 10%.

· Part 36 has been a success

· Interpretation of “advantageous in CPR 36.14(1) - In Carver, the clmt beat the Part 36 offer by £51 which the court found was not advantageous a year after the original offer. The decision should be reversed either by court decision or rule change to define the advantageous should mean “better in financial terms by any amount however small”

· Defts weapons in Pt36 greater than clmts. 10% enhancement evens it up. Where non monetary relief is claimed the judge should ascribe a monetary value for purposes of the uplift. Reform will level the playing filed, more cases will settle early, where case goes to trial clmt having made an adequate offer will recover a larger sum

· Relationship with OWCS – Where clmt fails to accept an adequate defts offer, the clmt will forfeit or substantially forfeit the benefits of OWCS (Chptr 19)

CHAPTER 42.  COURTS ADMINISTRATION

95
Most county court cases should be issued at regional centres, where the staff will be skilled in processing routine proceedings.  However, a facility to issue proceedings at all county courts must be retained.

96
Only if cases are defended, should they be transferred to, or retained in, county courts, where the staff should be specifically trained for, and focused upon, the administration of contested cases.

97
The Association of District Judges and HMCS should together draw up a scheme for the increased delegation of routine box work from district judges to proper officers within the court service.

· The costs of litigation are affected by the efficiency of the courts

· Support county courts reforms being taken forward by HMCS, as long as they improve service not just save costs – remove routine front-line work to regional centres, increased use of IT, increased use of docketing

CHAPTER 43.  INFORMATION TECHNOLOGY

98
A suitable body should be appointed to exercise strategic oversight over all IT systems which are installed in the civil courts.

99
Judges and practitioners should be included in future development teams for individual court IT projects.

100
E-working should be extended to the rest of the High Court in London, in particular the Queen’s Bench Division and also to the SCCO.

101
Once e-working has been introduced across the High Court in London, it should be rolled out (suitably adapted) across all county courts and district registries in England and Wales.

102
Consideration should be given to establishing an IT network for the courts which is separate from, and therefore not constrained by the security requirements of, the gsi system.  This network should have its own appropriate level of security.

103
Judges and court staff should receive proper training in relation to court IT systems.  Likewise legal practitioners and their staff should be properly trained in relation to court IT systems and should be willing to adapt their procedures.

· Effective IT is essential to case management – After 13 years still no effective IT

· IT needs – Electronic filing, single electronic bundle for all documents lodged, electronic bundles accessible to parties, staff & judges through protected extranet, digital signature technology, online payment of court fees & other payments, scanning equipment, national database

CHAPTER 44.  SUMMARY ASSESSMENT

104
If any judge at the end of a hearing within Costs PD paragraph 13.2 considers that he or she lacks the time or the expertise to assess costs summarily (either at that hearing or on paper afterwards), then the judge should order a substantial payment on account of costs and direct detailed assessment.

105
A revised and more informative version of Form N260 should be prepared for use in connection with summary assessments at the end of trials or appeals.

· “Summary assessment is a valuable tool”

· summary Assessment should be restructured (option3)

· Costs management training for judges should improve summary assessment skills

· Fixing costs should make summary assessment more straightforward

· Summary assessments at the end of interim applications work well, though in High Court, specialist courts & CoA judges are uncomfortable with summary assessment on “heavy” cases.   Direct detailed assessments and substantial interim payment. Ditto for MT trials

· N260 adequate for interim applications but not for the end of trials & appeals

· Costs Council to decide Guideline Hourly Rates (Chptr 6) – They will need to take robust decisions: Is the payment of “City” rates appropriate to those not doing “City” work in the City, level of reduction for PI work following ban on referral fees (accepting marketing costs of “200 per case), what factors justify clmt rates being much higher than deft rates?

· Costs Council – determine principles upon which GHRs are set, & how GHRs are to be used in summary assessments

CHAPTER 45.  DETAILED ASSESSMENT

106
A new format of bills of costs should be devised, which will be more informative and capable of yielding information at different levels of generality.

107
Software should be developed which will (a) be used for time recording and capturing relevant information and (b) automatically generate schedules for summary assessment or bills for detailed assessment as and when required.  The long term aim must be to harmonise the procedures and systems which will be used for costs budgeting, costs management, summary assessment and detailed assessment.

108
A package of measures to improve detailed assessment proceedings should be adopted, as set out in section 5 of chapter 45.

109
The proposals for provisional assessment should be piloted for one year at a civil justice centre outside London in respect of bills up to £25,000.

· Bills of Costs WG – “Documents Items” is sent out I a schedule to a bill & is sometimes more than 50pp. They should be broken down into convenient sub headings.  Too much narrative in bills

· FT - fixed costs will largely eliminate need for detailed assessments in FT cases. If parties unable to agree disbursements, disputed items referred to court in writing & will be dealt with on paper. Judges may list for oral argument if required

· MT – Bills of Costs must have more transparent explanation, a user-friendly synopsis, inexpensive to prepare. Technology provides the solution. Software systems should be developed to capture relevant information as cases proceed, & generate automatic bills. It will cost to develop but ultimately save money. A single piece of software for the future that generates costs budgets & bills of costs

· Detailed Assessment Procedures – In the near future (awaiting software): Costs PD to provide whenever a court makes an order for costs to be assessed the court should also order an interim payment, points of dispute and reply need to be shorten & more focussed, paying parties should make an offer when they serve points of dispute, Part 36 procedure should apply to detailed assessment proceedings, if paying party makes an offer that receiving party fails to beat the paying party pays the others costs from the date the offer expired, time for appeal should run from the conclusion of the final hearing, pilot proposals for provisional assessments for bill up to £25k (where the party to proceed to an oral hearing it will pay both sides costs if it does not beat the provisional assessment by (say) 10%, no Sfs under CFA should be recoverable, GHRs should be set which are applicable to both summary & detailed assessment (no longer returning to “A” & “B” rates) set by Costs Council, costs Council to look at commercial rates in Manchester compared to London

TOP LEVEL KEY FEATURES & REOCCURING THEMES

· Extend the Fast Track

- More types of cases

- Fixed Costs

- Further Streamlined processes

- Predictable damages

· PI/CFAs (and beyond)

- One way costs shifting

- Non recoverable success fees & ATE premiums

- Ban referral fees

- Promote BTE

- Intermediaries should be taken out 

-  Save for MROs who are being watched

· More costs options

- Third Party Funding

- Contingency Fees

- CLAF/SLAS?

· Stronger Case management with sanctions

· Costs Management & costs budgets

· Judicial Dockets

· Disclosure menus

· SMEs need better access to justice

· Mediation should be encourage more

· Commercial litigation is generally OK

· Need for a costs regulator (Costs Council)


