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I. Introduction

My talk today will explore the horizon of the products liability landscape—or, if you will, the “surfscape”—here at the beginning of the 21st Century.   (“Surfin’ USA”)  Along the way, on our “safari,” we’ll pay homage to the wacky American tort system with a few California musical clips thrown in as we examine potential new “waves” of litigation.  (Next Slide)

Just about anything is possible under the American tort system, probably thanks in no small part to the fact that—unlike here in the U.K.—ordinarily each party bears his or her own costs and fees.  (“Stella Awards”)  You no doubt remember the infamous McDonald’s hot coffee spill Case, Liebeck v. McDonald's Restaurants, a New Mexico District Court case from 1994.  In that action a jury awarded Stella Liebeck, the award’s namesake, $2.9 million for injuries she sustained after spilling hot coffee on herself.  Ultimately, the court reduced the award to $640,000 and the case settled for a confidential sum before the appeal.  But so infamous is this case, we now have “Stella Awards,” which recognize the most outrageous but true cases filed in the U.S. every year.  Similar suits have been filed against Starbucks, Burger King, Dunkin’ Donuts, an Indiana gas station, and even the Stony Brook University Hospital cafeteria in New York.


(Pearson’s Pants)  More recently, in another unfortunately true lawsuit, Roy Pearson, a licensed attorney and a former administrative law judge in the District of Columbia (who should certainly know better) brought a consumer fraud action against his dry cleaners because he claimed they lost his $1000 pants.  Pearson alleged fraud based on the cleaners’ “Satisfaction Guaranteed” sign and claimed he was owed more than $65 million (including treble damages and money to rent a car every weekend to drive to a different dry cleaners).  The case proceeded to a bench trial, which not surprisingly resulted in judgment for the defendants.  The real losers of course were the defendants, who ended up spending more than $100,000 in legal fees to defend their small business in this truly frivolous action.   But that’s the American legal system.  (“God Only Knows”)  And as the song says:  “God only knows” when this case will end.

(Next Slide)  So let’s take a look at what the next “wave” of products liability litigation may bring.  (“Surfin’ Safari”)  

II.  
Electronic Devices


(Next Slide)  Our first stop on this products liability “safari” is the ever-popular cell phone.  Cell phone manufacturers may well be the next “big tobacco” and could face litigation over the next several decades on many fronts, including claims for personal injuries related to cancer, hearing loss, and injuries caused by distracted drivers using their products.  


Anti-cell phone activists argue that exposure to “radio frequency modulated electromagnetic fields (RF-EMF),” emitted by your cell phone, can alter the protein expression in your skin or even—at the extreme—increase the incidence of autism and Alzheimer’s disease.  (Next Slide) 


As this slide shows, two Russian scientists claim that they were able to cook a hard-boiled egg that was sandwiched between two cell phones after only 65 minutes of connection time.  (Next Slide) — “Good Vibrations” starts automatically 

So what sort of “vibrations” do cell phones really emit?  As you can see, the science is inconclusive at best.  A 2004 study by the Karolinska Institute in Stockholm, Sweden, and published in the journal Epidemiology, claimed that cell phone use over a period of ten years significantly increased a person’s chances of developing an acoustic neuroma--a type of brain cancer.  The report indicated that there was no elevated risk of cancer in the first ten years, but thereafter the risk increased two-fold, and when tumors on the same side of the head as used for talking on cell phones were compared, the association increased four-fold.  Other reports have not been so convincing, and the U.S. National Cancer Institute has said that the record is inconclusive but agrees that further research into the association between long-term cell phone use (for more than 10 years) and cancer is needed.  

(Next Slide)  Some governments, however, have acted with greater alarm:  here, in the U.K., in 2004, the Education Secretary issued a directive banning cell phone use in schools as a result of health concerns (except for emergencies), especially among young people whose brains are still developing and are presumably at a greater risk for harm as a result of cell phone radiation exposure.  Regardless of how real this perceived health threat may be, the litigation pursued so far is likely just the tip of a very large iceberg, with much, much more to come.  (Next Slide)  

In the U.S., where we love our automobiles more than our cell phones, many states, including New York and my home state of California, have put in place laws either banning cell phone use while driving or requiring the use of hands-free headsets.  Whereas the direct effects of cell phone use on your health are yet unknown, we do know that cell phone and BlackBerry use by drivers on the road can be deadly.  Late last year, a train wreck that killed 25 people near Los Angeles was purportedly the result of the passenger train engineer’s text messaging, which caused him to miss a signal light.  Use of a company cell phone or company BlackBerry device while driving can raise the spectre of employer liability, especially when the device has been issued by the employer and the employee is conducting business while on the road.   (Next Slide)


If these potential avenues of tort liability are not enough, cell phones, Bluetooth devices, and digital music players could also be vulnerable to claims of hearing loss.  The U.S. National Institute for Occupational Safety and Health (NIOSH) has indicated that exposure to 85 decibels for 8 hours a day is safe, but that exposure to greater decibel levels is a gray area as far as safety goes.  (Next Slide)

A 2007 study out of India suggested that individuals who used cell phones for more than 60 minutes a day, for more than four years’ time, had a lower hearing threshold than those with less use; specifically, those users suffered a “noticeable” loss in high frequency hearing.  On the heels of this study, in 2008, a California man brought claims against Samsung and Motorola for personal injuries, including hearing loss, that he purportedly suffered as a result of using his cell phone.  On a related front, several purported classes of plaintiffs brought claims against Bluetooth headset manufacturer Motorola in the Central District of California in late 2007 and early 2008 seeking to recover for the “diminished value” of their headsets due to the risk of hearing loss.  

Ever since it introduced the iPod digital music player, Apple Computers has been dogged with complaints about the decibel level of its devices, which can produce up to 128 decibels of sound.  In 2002, Apple was forced to pull its devices from the shelves in France because the device was capable of exceeding a 100 decibel limit imposed by French law.  In 2006, several purported class actions were brought against Apple for breach of warranties related to the risk of potential hearing loss, including the aptly named case:  Birdsong v. Apple Inc., which is pending in the N.D. Cal.  (Birdsong v. Apple Inc., No. 5:06-cv-02280 N.D. Cal.)  Despite the device’s general warning with respect to the risk of hearing loss, plaintiffs claim that Apple should have informed consumers about the maximum decibel levels of the device and also should have instructed consumers on how long they could safely listen.  In addition to seeking monetary damages, the action seeks to require Apple to upgrade the iPod’s software to cap its volume output at 100 decibels and to provide noise canceling headphones with the device.  The federal district court granted the defendant’s motion to dismiss the Third Amended Complaint, but the action is presently on appeal to the U.S. Court of Appeals for the Ninth Circuit, so, we’ll have to wait and see whether Apple has successfully fended off this litigation, one of the first in the new “wave” (pun intended, of course) of hearing loss claims.  (“Catch a Wave”)
(Next Slide)  
III.  New Regulations and “New” Additives 

Next on our safari are “new” and recent changes to laws that could have a significant impact on the future of products liability litigation.  Two examples of important recent regulations are the Registration, Evaluation, Authorization and Restriction of Chemical Substances (REACH) program here in Europe and its offshoot, a variety of Green Chemistry Bills in the United States.  No doubt, the increased regulation and government oversight of the wide array of chemicals and additives used in consumer goods will also increase litigation of various types in coming years.  (Next Slide)  

REACH, for example, which only recently took effect, purports to focus greater regulatory oversight and scientific testing on 100,000 chemicals that were classified as “existing” chemicals at the time regulations took effect for “new” chemicals in the early 1980s.  The regulatory scheme places onerous and costly reporting, classification, and labeling requirements on companies that either manufacture or import more than 1 metric ton of substances into the EU.  REACH has already produced some satellite litigation over the effect and meaning of its exceptions and the burdens of the legislation on companies; however, the England and Wales High Court has thus far found such claims to be unfounded.  

California’s newly enacted Green Chemistry Bills mirror the EU’s new REACH program, and implement widespread regulatory schemes for chemicals used in consumer goods, except for medical and dental products, foods, pesticides, and mercury-containing lights.  Ultimately, the State will identify “chemicals of concern” that will be targeted for further study.    (Next Slide)


With REACH and the new California law, even so-called “old” chemicals may be targets of “new” attention.  For example, in 2007, the Montana-based “Women’s Voices for the Earth” released a report warning of dangers associated with ethylene glycol butyl ether (“EGBE”), a popular chemical additive in household cleaners, (“409”) -- yes,  including Formula 409.  The animal study report suggested that prolonged exposure to EGBE could cause testicular damage, reduced fertility, and fetal defects--which sounds like a potential mass tort waiting to happen . . . .  

But, while governments turn their attention to investigate known chemicals for possible harmful health and environmental effects, some new technologies have so far flown under the radar.  (Next Slide)  For example, in December of 2008, the U.S. National Research Council blasted the U.S. government for having failed to investigate the possible impact of nanotechnology on human health and the environment.   The risks of using nanoparticles in products are really unknown as of yet and regulatory agencies are only just beginning to take a serious look at their harms.  


(Next Slide)  Although California’s new Green Chemical Bill exempts chemicals used in food, pharmaceuticals, and pesticides from its oversight, these products have been the subject of intense scrutiny as a result of California’s Safe Drinking Water and Toxic Substances Act of 1986, better known as “Proposition 65.”  The Act requires the State to produce a list each year of chemicals and particles known to cause cancer, birth defects, or reproductive harm.  The regulation prohibits introduction of listed substances into the water supply; requires warning notices in places of employment if listed substances are used; and also requires that warning labels—like this one which appears on the back of a box for a computer mouse—appear on packaging for listed substances—in this case, lead.  Most significantly, Proposition 65, which is enforced through civil litigation, has literally given rise to a cottage industry of litigation brought by so-called “private attorneys general” purportedly acting on behalf of the public’s interest in ferreting out harmful chemicals in our environment to which no warning has been attached.  


(Next Slide)  Proposition 65 also applies to allegedly unsafe substances—or additives—in our food.  You probably remember that back in 2002, a group of overweight teenagers in New York made a splash when they sued McDonald’s alleging that additives in fast food made them fat.  At least in part as a reaction to this and other lawsuits following in its wake, McDonald’s removed “supersized” options from its menu.  This case, by the way, is still ongoing, with a motion for class certification pending.

(Next Slide)  But it’s not just additives in food which could make us fat that are potential targets.  “Aspartame,” the artificial sweetener used in many “diet” products, has also been the focus of attention since 1996, when a scientist linked aspartic acid (which accounts for 40% of aspartame) to lesions in the brains of mice.  In 2005, a Racketeering Influenced Corrupt Organization (RICO) class action was filed against aspartame manufacturer, NutraSweet, and companies that use the sweetener, claiming a conspiracy to defraud the public of the dangers of aspartame ingestion -- an action that appears to have been voluntarily dismissed without prejudice by the plaintiffs.  But that hasn’t stopped public curiosity: in late 2008, a San Diego grandmother released the results of her own so-called experiment into the effects of aspartame.  She chronicles her experiment and the results, with these disturbing and alarming images, on her own website.   (“California Girls”) 

Other “health” foods can also allegedly make you sick.  In 2005, the Center for Science in the Public Interest filed a suit against Quorn Foods, a company that makes a fungus-based meat substitute that has purportedly made 169 Americans and 700 British citizens ill from allergic reactions.  The lawsuit alleges that Whole Foods, a high-end U.S. based natural foods store, and the manufacturer knew that their product made people sick, but that neither company took steps to warn about the risk of this “health food.”  

(Food Additives Guide)  And just to make sure you’re steering clear of these and other harmful additives when you’re at the store, for just $7.95 (US), you can purchase your very own pocket-sized guide: Food Additives: A Shopper’s Guide to What’s Safe and What’s Not  from www.healthyeatingadvisor.com.  (And yes, they will happily ship to the U.K.) 

IV.  Protective Devices

(Next Slide)  In the face of all these potential (real and imagined) threats looming in our environment, the last stop on our safari considers devices designed to protect us from such threats.  We Americans, especially, have unfortunately raised a cocoon-like generation of citizens who believe they should emerge unscathed from any accident and that safety devices are infallible. 


You are no doubt familiar with litigation against car manufacturers alleging defects in protective devices, like the 2007 class action against Lexus/Toyota claiming that airbags in its popular SUV the RX350 did not function properly because the car might not register having a front seat occupant.  Seatbelts have not escaped attention either.  But what may be next?  Given the recent trend in “consumer fraud” litigation, will plaintiffs begin suing over the failure of even properly functioning safety devices to prevent death or serious injury because consumers expect these devices to keep even the most reckless of us safe?  

These kinds of consumer fraud actions are already underway against the makers of sunscreen.  (“Warmth of the Sun”)  Plaintiffs claim that sunscreen manufacturers have deceptively promoted their products as protecting consumers from harmful UV rays.  The label “sunblock,” they say, is misleading, because the products do not completely block out the warmth of the sun, and thus still leave the consumers vulnerable to cancer and other harms.  Additionally, many sunscreens also contain nanoparticles, including zinc, and given all the unknowns out there with respect to nanotechnology, we’ll no doubt see litigation on these issues before too long.  


And last—but certainly not least—how will we protect ourselves from all these new force fields of electromagnetic radiation emanating from our wireless electronic devices?  (Next Slide)  You may think we Americans are the only ones with a fascination with “protective devices,” but in 2007, the U.K.’s Daily Mail profiled a woman who is “allergic to modern technology.”  Her “electrosensitivity” causes an itchy and uncomfortable rash on her skin and also causes her to have puffy, swollen eyelids.  To ward off electromagnetic waves,  she sleeps in a silver-plated mosquito net and uses special, and very expensive, carbon paint on her walls.  Is this woman the new “eggshell skull” Plaintiff of the 21st Century?  


(Next Slide)  Lastly, here’s a glimpse at other possible waves of future litigation.  There may be nothing in our environment that is safe: even our comfort foods, soaps and other things found in our homes and workplaces might be making us sick.   
V.  
Conclusion


With this brief glimpse into the future of products liability litigation, it’s easy to see that the possibilities are limitless.  But there’s one thing we do know: no matter where the next waves of litigation take us, (Next Slide) it will no doubt be “fun” for the lawyers.  
(“Fun Fun Fun”)
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