Italy

1. Compensation culture: public debate

Whilst there is not a direct equivalent of the “compensation culture” phenomenon in Italy, some concern has arisen regarding the development of medical negligence claims, in particular arising from doctors’ liability for diagnostic errors, undesired or wrongful births and errors in the treatments of plastic surgery. There has been a consequential increase in the cost of professional liability insurance for doctors, in particular surgeons. 

Some similar concerns about increasing litigation arose from the animated debate accompanying the proposed introduction of collective damages actions into the Italian Consumer Code (Codice del Consumo), which we will examine in detail below. Much media attention was given to the approval, by the Chamber of Deputies, of the bill on class actions. It seemed it was the first step towards introducing, in the Italian legal system, an instrument comparable to the North American class actions. Whilst the Chamber of Deputies approved a bill with some modifications from the draft suggested by consumers’ associations, the bill foundered in the Senate.
2.  Empirical evidence of increasing damages claims and awards

In Italy, there would not seem to be evidence of increasing numbers of cases (or proportion of cases devoted to) damages claims brought before the higher courts of the Court of Cassation and the Council of State. There were about 28,939 civil cases decided by the Court of Cassation in 2005, and about 28,000 in 2006. It should be noted that the number of tort cases was not large: 301 before the Court of Cassation in 2005 and 212 as of 23 December 2006.

The Italian courts have, for at least the last 30 years, developed the personal injury compensation system to ensure a greater protection of victims, expanding duties to take care of individuals’ health, as well as the damages recoverable. Due to the contributions of courts and academics, there is now a considerable and appreciable level of redress for primary and secondary victims.

In terms of quantum, the courts have developed a system for the assessment of personal injury awards which is based on two different kinds of scales: the medical scales for the assessment of the percentage points of permanent invalidity; and the judicial scales indicating the monetary value for each percentage point. 

The judicial tables have contributed to the development of a more systematised approach in making personal injury awards. Nonetheless, the courts still retain some margin for discretion in setting the awards.  This has meant that it is still very difficult to compare the levels of damage awards in Italy. One leading commentary refers to “the highly developed and systematic nature of the German law of damages”, whilst recognising (with some understatement) that “this feature [is] less obvious in Italian law, with the result that one must often admit the considerable difficulty in finding reliable sources of damages awards.”
 Moreover, marked differences on quantum may even be observed within the same country. Thus in Italy, the level of damages awards will change depending on the geographical location of the claim.
 

3. Group Actions

Whilst there are currently no special procedures under Italian law for class actions, the Parliament has been debating the introduction of just such procedures. At present, a number of different bills are being examined by Parliament, which divides into two types. The drafts of the first group (Government DDL n. 1495 and PDL n. 1298, 1662 and 1883) for the introduction of the class actions in the Italian legal system suggest the insertion of a new article – article 140 bis – in the Consumers’ Code (decree n. 206, 6 September 2005). The other drafts (called “concurrent” PDL n. 1330, 1443, 1834 and 1882) propose a set of complex new provisions introducing class actions, which may be brought by each citizen rather than solely a single consumers’ association recognized by the Government. 

4. Contingency fees 

Traditionally, contingency fees were not allowed, but recent legislation allows for the possibility of lawyers moving away from the tariff-system, and thus facilitates the use of contingency fee agreements.
 The Italian legislator also eliminated the prohibition on pactum quota litis: see law n. 248, 11 August 2006. Italian lawyers may thus agree with their clients that the fee arrangement is subject to an agreed uplift conditional upon the result of the litigation. 
5. Claimants / Plaintiff Bar

Traditionally, the Italian legal profession has not been divided into a defence and claimants’ bar, in terms of the types of parties they will represent. However, law firms in Italy have started to become more specialised. Moreover, other factors may well encourage the development of a more established claimants’ bar. Traditionally Italian lawyers were prevented from advertising and this was considered to be a significant obstacle to the promotion of legal services amongst personal injury victims. Nevertheless, in August 2006 (Law, 4 August 2006, no. 248) legislation was introduced to allow lawyers to advertise their services without any particular restriction. Claimants lawyers see this as a positive step for lawyers practising in the field of personal injury compensation as the new provisions will enable personal injury lawyers to promote their services, new forms of claims and mass tort cases. Objections to such reform are that some risks of abuses of advertising may take place. 
� The data come from “Banche Dati Giuridiche Infoutet” and could still increase in 2007.


� B.Markesinis et al, Compensation for Personal Injury in English, German and Italian Law (CUP, 2005)) page 217.


� And are not entirely explained by disparities in wealth between regions in Italy. Further, see tables reproduced in appendix to B.Markesinis et al, Compensation for Personal Injury in English, German and Italian Law (CUP, 2005)).


� Law of , 4 August 2006, no. 248.





